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UNITED STATES OF AMERICA 
CIVEL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET 13795 ET AL. 
SUPPLEMENTAL AIR SERVICE PROCEEDING 


Decided: March ll, 1966 


Certificates issued to American Flyers Airline Corp., Capitol Airways, 
Johnson Flying Service, Modern Air Transport, Purdue Aeronautics 
Corp., Saturn Airways, Southern Air Transport, Trans International 
Airlines, World Airways, and Zantop Air Transport authorizing 
civil and military charters of persons and property between the 
50 States of the United States and the District of Columbia, 
subject to certain conditions. 


Decision deferred as to applications of Overseas National Airlines, 
Standard Airways, and Vance International Airways for further 
hearing on qualifications. 


New Part 378 of the Special Regulations, which grants indirect air 
carrier authority to tour operators and sets forth the provisions 
governing the conduct of inclusive tour charters by the ‘tour 
operators and the supplemental air carriers, being concurrently 
adopted and issued by the Board. 


208 of the Economic Regulations revised and reissued so as to 
incorporate therein new definition of charter flight to allow 
the engagement by the chartering organization of one-third 
capacity of an aircraft for the movement of passengers on a 
time, mileage, or trip basis and to set forth therein terms, 
conditions, and limitations governing the operations of the 
supplemental air carriers being issued certificates under sec- 
tion 401(d)(3) of the Act. 


Except for inclusive tour charters, which are authorized for a 
' five-year period, certificates are being issued for an in- 
definite period. 
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Decision as to all applicants with respect to overseas and foreign 
aspects of supplemental air transportation withheld until action 
under section 801 of the Act. 

APPEARANCES : 


Same as in examiner's decision and, in addition, the following: 


Berl I. Bernhard for Allegheny Airlines, Bonanza Air Lines, 
Hawaiian Air Lines, Lake Central Airlines, Ozark Air Lines, Pacific 
Airlines, Piedmont Aviation, Southern Airways, and Trans-Texas Airways. 
Richard D. Neumann for Holiday Airways. 
Howard Boros for Overseas National Airways. 
R, P, Smith for Purdue Aeronautics Corporation. 
Judah Best and Martin L. Friedman for United States Overseas Airlines. 


OPINION 


BY THE BOARD: 

This is a consolidated proceeding on the applications of seventeen 
applicants seeking certificates of public convenience and necessity under 
section 401(d) (3) of the Act to engage in supplemental air transporta- 

V/ 
tion. 

The applications consolidated and heard in the proceeding ‘request 
authority to operate both domestically and in the overseas and: foreign 
fields. This opinion deals only with the domestic issues. Under the 
provisions of section 801 of the Act, our disposition of the réquests for 
overseas and foreign authority is subject to the approval of the President 
and will therefore be the subject of a separate opinion. 

Following public hearings, Examiner Robert L. Park issued'his recom- 
mended decision. On the domestic issues, the examiner found that (1) all 
qualified applicants should be issued certificates authorizing them to 
operate civil and military charters with respect to persons and property 
between the fifty states; (2) the authority should include the right to 


2/ 
provide split charters and inclusive tour charters, in addition to 


1/7 American Flyers Airline Corp., Capitol Airways, Inc., Conner Air 


Lines, Inc., Holiday Airways, Inc., Johnson Flying Service, Inc., Modern 
Air Transport, Inc., Overseas National Airways, Inc., Purdue Aeronautics 
Corp., Saturn Airweys, Inc., Southern Air Transport, Inc., 
Standard Airways, Inc., Stewart Air Service, Trans International Airlines, 
Inc., United States Overseas Airlines, Inc., Vance International Airways, 
Inc., World Airways, Inc., and Zantop Air Transport, Inc. 

2/ Although the applicants and the examiner generally used the term 
"all expense tour" charter, we think the term "inclusive tour" charter is 
more descriptive of the service, and will so designate it. 


ahOe rs 
charters as traditionally defined; (3) the inclusive tour authority should 
be of five years' duration and remaining authority of unlimited duration; 


(4) eleven of the applicants are fit, willing, and able?! ana six are not 


fit, willing, and abies” (5) appropriate regulations should be adopted to 


implement the authority being granted and prescribe the limitations thereon. 


o/ 


Exceptions and briefs to the Board have been filed,2’ and the Board has 


heare oral argument. 


Upon consideration of the entire record, we find that we are in agreement 
Pp ? 28 { 


with the examiner's disposition of the domestic issues with but one significants 


vi 


exception. We have decided that rather than finally dispose of the applica- 
tions of ONA, Standard, and Vance, we should reopen the record for further 
hearings before the examiner on the current qualifications of the three 
applicants. Accordingly, except as modified herein, we adopt as our own 
the findings, conclusions, and recommendations of the examiner on the 
domestic issues contained in his decision which is attached hereto es an 
aopencin.: 

Since the examiner in his thorough and carefully considered rercn- 


mended decision dealt fully with the issues in the case, w will limit cur 


opinion to certain matters raised on exceptions and our reasons fe~ tie 


wir’ 


limited reopening. 


37 American Flyers, Capitol, Johnson, Modern, Purdue, Saturn, 
Southern, TIA, Vance, World and Zantop. 

l/ Conner, Holiday, ONA, Standard, Stewart, and USOA. 

S/ Exceptions and briefs were filed by American Flyers, Capitol, 
Conner, Holiday, Johnson, Modern, ONA, Purdue, Saturn, Southern, Standard, 
Stewart, TIA, Vance, World, Zantop, The Flying Tige: line, Lake Central — 
Airlines, Local and Short-haul Carriers, Mackey Airlines, Pan American-Grace 
Airways (Panagra), Trans Caribbean Airways, and the Trunkline intervenors. 

6/ The examiner issued a Single decision covering both the domestic 
issues end the overseas and foreign issues. For convenience, we are attach- 
ing the examiner's decision in its entirety. We obviously do not here adopt 
the portions of the decision directed to matters that are subject to the 
approval of the President, 
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Inclusive Tour Charters 


A major issue in the proceeding involves the question of inclusive 
tour charters. These are charters to tour operators selling packaged 


tours to individual members of the public. As already indicated, the 


examiner found that such tour charters could be lawfully authorized by 


the Board and would meet a substantial public need for low-cost pleasure 
air travel. He further found that the tour authorization would econom- 
ically strengthen the supplemental carriers without having 6 materially 
adverse effect on the certificated ropte carriers. Accordingly, he 
recommended the grant of such authority for a five~year period, subject, 
however, to a set of comprehensive regulatory provisions designed to 
assure that the tours would be limited to group travel, rather than 
individually ticketed point-to-point transportation. 

We are in full agreement with these findings and conclusions 
and find, in the main, there is no necessity to explore then further. 


However, several exceptions warrant comment. 


Sie 


Legal Issues. Under the definition of supplemental air transportation 


in section 101(33) of the Act, we may authorize supplemental air carriers to 


engage solely in "charter trips." The argument is made that the term "charter Z 
trip" does not include charters to tour operators acting as indirect air 
carriers for the purpose of transporting inclusive tour groups whose members 
are gathered from the general public, and that charters would be mere sub- 
terfuges for individually ticketed transportation. The argument is based 
primarily on the claim that, while the statute does not spell out a pro=— 
hibition against inclusive tour charters, its legislative history expresses 
such an intention. The examiner correctly rejected this argument. 

In our view, the statute on its face clearly leaves to the hoard's 
exercise of its sound discretion the power to define the term "charter" so 
long as we preserve the basic distinction between group travel and individ- 
ually ticketed travel. This principle was established in the Transatlantic 
Charter Investigation, Docket 11908, and we are persuaded that it governs 
this case as well. 

In the Transatlantic case the Board, for the first time, authorized 
supplemental carriers to charter space to two groups on one aircraft. 

This split~chartering was attacked by the certificated route carriers on the 
ground that the legislative history of P,L. 87-528, the Supplemental Air 
Carrier Act, demonstrated that Congress intended that the word "charter," 
as used therein, should not be expanded beyond its traditional scope, 


The court decisively rejected this argument, stating: 


V7 Orders E-20530, 20531, issued March 3, 196k. 
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"We are unable to conclude that the term ‘charter trips' has a 
fixed meaning . .. . We conclude Congress intended, although 
not without limits, that the Board should be free to evolve a 
definition in relation to such variable factors as changing 
needs . . . . We agree with the Board that the legislative 
history reveals that a prime concern of Congress was to main- 
tain the integrity of the charter concept -- to preserve the 
distinction between group and individually ticketed travel; 
within these limits it is for the Board to evolve reasonable 
definitions." 


Moreover, the element of novelty, which was present in split charters, 
is absent here. Inclusive tour charters are well established in surface 
transportation, and their legality has long since been settled, as against 
contentions that they are mere subterfuges for individually ticketed trans-— 
portation. The question arose in the leading case of Tauck Tours, and 


involved the issue of whether the Interstate Commerce Commission had the 


power to issue a broker's license to a travel agency authorizing the travel 


agent so charter buses from motor carriers licensed to engage only in charter 
services. In its first report of the case, Division 5 of the: Commission 
limited the broker's authority to sell individual all-expense tours to the 
use of motor carriers authorized to perform services Ge an individualeticket 
basis and at individual-ticket rates, on the ground that the proposed 
services were not bona fide charters. On reconsideration, however, 
Division 5 coneluded that the charters were lawful. It recognized that 

a motor carrier whose authority was limited to charter services could not 
perform individually ticketed services "through the subterfuge of a broker 


3/ Scuclass fictines, Too. eb al. v. CAB. 348 F. 2nd 349,354 (C. A. D. C., 
1965). ; 


9/4 Tauck Tours, Inc., Extension--New York, N. Y., 49 M.C.C. 491 (1949). 


ee 


selling tickets to a meets ae persons who purchase individual transporta- 
fe) 
tion between two points." Such a group would not constitute a bona fide 


charter party: since "there does not exist any community of interest among 
these persons other than a desire for transportation between identical 
points." However, a group of individuals participating in an all-expense 
tour venture 


“have more than just a mere desire to travel between the 
same points. They are participants in a group which will 
Maintain its identity for some predetermined period of time, 
be under the direction of a guide, and enjoy substantially 
identical accommodations and experiences. Upon further con- 

‘ sideration we are convinced that individuals by agreeing to 
become group members for the sake of group advantages, acnieve 
a degree of cohesiveness such that, even though the group was 
organized by applicant, it is entitled through applicant as its 
agent to deal with the carriers as a group and to buy charter 
service for the group from the carriers ... ." 1]2/ 


Division 5's report was affirmed by the full Commission applying substan- 
tially the aes reasoning. 

A three-judge Federal District Court affirmed the Commission's con- 
clusion. In the court's view "a good deal more than bare individual trans- 
portation is involved. The tour is attractive because it is a group 
adventure ..:. . The important thing is that the Tauck group is a 


cohesive whole interested in a tour for pleasure, and not in mere trans- 


10/ 52M.C.C. 373, 376 (1951). 
a2/ ibid. 
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portation." This conclusion was affirmed by the U. S. eer Court. 
Thus, inclusive tour charters are supported by precedent and practice 
in the field of surface transportation. It is true that the Board has not 
hitherto authorized inclusive tour charters in air iranecnceattony bat our 
determinations not to do so have been clearly based on policy rather than 
legal grounds. On the other hand, the Board has not required "affinity" 


of a group before it may itself apply for charter transportation. And, 
in the cargo field, it has allowed freight forwarders to charter aircraft 
for transportation of consolidated cargo, against the clain of some parties 
that this policy was inconsistent with the Board's policy of prohibiting 
agent-assembled passenger charters. 

But it is argued that all of the foregoing is overridden by legislative 
history. It is suggested that because the Senate bill specifically authorized 


inclusive tours, whereas the version ultimately enacted was silent on the 


matter, Congress intended to prohibit such tours. On the contrary, this 


sequence of events simply demonstrates that Congress intended not to freeze 


the definition, but to leave the question open for the Board to determine as. a 


13/ National Bus Traffic Assn. v. United States, 143 F. Supp. 689, 
696-7 (D. C. N. J., 1956). It is true that the court relied in part on 
the fact that all-expense tour charters were long established in the 
motor carrier field and upon the absence of any legislative history 
evadenging an intention to prohibit them. However, we agree with the 
examiner's reading of the decision that these factors were not decisive 
considerations. 
14/ 352 U.S. 1020 (1957). ; 

See, for example, Pan Am. World Airways, et al., TATA Agreements, 
23 C.A.B. 275, 280-281 (1956); IATA Agreements, Group Excursion Fares, 
26:0; A. B. 755, 756 -(1958). 


16/ ’ a7 C.A.B. 658, 
see -6en (1958). 
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regulatory matter.. This conclusion is reinforced by a closer analysis of the 
legislative history. 

During the hearings on the bills, there was a great deal of testimony 
relating to the Board's regulations defining charters as restricted to 
"homogeneous" groups. The supplementals felt that the term "charter" 
should be defined so as to compel the Board to liberalize its regulations 
and allow them to carry inclusive tours as charters. S. 1969, as reported 


to the Senate on August, 8, 1961, defined charters so as to include specifi- 


cally a charter to a person who offers all-expense tours to the public. 


The Senate Commerce Committee Report supporting this definition explained 


that "because the development of the charter market has been inhibited 
by artificial restrictions which have been imposed by Board regulations on 


a legal charter," ‘he term should be defined in the statute. 


12/ Hearings before Subcommittee of Commerce Committee on H.R. 7318, 
H.R, 7512, and H.R. 7679, 87th Cong., 1st Sess. 80, 189, 231 (June 20, 
21, and 23, 1961). Hearings before Aviation Subcommittee of Commerce 
Committee on S. 1969, 87th Cong., lst Sess. 54, 61, 98-99, 110-111, 
132, 136, 143, 151, 156, 179, 186, 267 (June 26, 29, and 30, 1961). 

The bill contained the following definition: "'Charter service! 
means air transportation performed by an air carrier holding a certifi- 
cate of public convenience and necessity where the entire capacity of one 
or more aircraft has been engaged for the movement of persons and their 
baggage or for the movement of property on a time, mileage, or trip basis, 
but shall not include transportation services :.:ired by an air carrier to 
individual members of the general public or performed by an air carrier 
under an arrangement with any person who provides or offers to provide 
transportation services to individual members of the general public, other 
than as a member of a group on an all-expense paid tour." 

‘19/ S. Rep. No. 688 (Calendar No. 664), 87th Cong., lst Sess. 13 
(Aug. 8, 1961). 
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Unlike the Senate bill, the bill passed by the House limited supple- 


mentals' certificates to "charter trips" and did not define the term 
(H.R. 7318, as amended, September 13, 1961). The House Committee preferred 
to leave the definition of charter to the Board. Its report stated: 

"The supplementals recommended that a definition of 

charter be written into the bill and this was given con- 

sideration by your committee. The bill passed by the Senate 

has such a definition. . 

"Your committee, however, after considering the problem, 

came to the conclusion that under the circumstances, :authority 

to define charter services should be left, as at present, with 

the Board, subject to the limitations contained in the re~ 

ported bill. This is a very difficult subject and any effort 

to freeze a definition of charter service into law could well 

lead to complications."20/ 

The bill as reported by the Conference Committee and as enacted followed 
the House version and eliminated the definition of "charter service." 

In short, the Senate version of the bill as well as the Senate Committee 
Report make clear that the Senate was dissatisfied with the Board's historic 
refusal to authorize inclusive tour charters. On the other hand, the House 
bill contained no reference one way or the other to 1sall-expense tours, and 
the House Committee Report clearly indicates that this matter was to be 
left to the Board to determine. The ultimate adoption of the House version 
strongly supports a construction of the statute in line with the House Com- 


mittee Report. 


Thus, the clear meaning of the statute is reinforced: by the sequence 


20/ H. Rep. No. 1177, 87th Cong., 1st Sess. 11 (Sept. 13, 1961). 
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of events in the Senate and the House and the authoritative Committee Reports 
explaining those events. Under these circumstances, there is no sound 
reason for attempting to analyze the statements made at the time of the 
passage of the bill by certain of its floor managers. This is not a situa- 
tion where resort to floor debates is required to. explain ambiguities in the 


action taken by Congress. In any event, the remarks made on the floor fall fia 


short of a clear consensus. 
Considering all of the foregoing, we are persuaded that we have the 
power to authorize inclusive tour charters as "charter trips" under 


section 101(33) provided that we preserve the basic distinction between 


group and individual travel. 


21/ Only two members of Congress, both Senators, expressed: anything 
approaching an unequivocal statement that the Board would lack legal. 
Power to authorize inclusive tour charters (Senator Scott, 108 Cong. 

Rec. 12284-5; and Senator Cotton, 108 Cong. Rec. 12284). Three other 
members of Congress, including the Chairmen of the relevant House Committee 
and Subcommittee, while stating opposition to the grant of inclusive 

tour authority by the Board, expressed no opinion as to the Board's 

legal authority under the bill to do so (Senator Thurmond, 108 Cong. Rec. 
12285; Representative Harris, 108 Cong. Rec. 12322; and Representative- 
Williams, 108 Cong. Rec. 12322). Finally, Senator Monroney, the Chairman: 
of the Aviation Subcommittee of the Senate Interstate -and Foreign Commerce 
Committee, while not specifically addressing himself to inclusive tours, 
flatly stated that the matter of the definition of charter was to be -le£t 
to the Board's discretion (108 Cong. Rec. 12283). 


-j]1 - 


The route carriers further argue that even if inclusive tours were 
"charters" within the meaning of section 101(33) of the Act, they still could 
not be authorized because of the provision of that section which requires 
that supplemental air carrier certificates be granted "to supplement the 


scheduled service authorized by certificates" issued to the route carriers 


under sections 401(d)(1) and (2). It is contended that inclusive tours do not 


"supplement" scheduled services that are now available on the scheduled 
carriers. We find this argument unpersuasive. Price is bigarly not the sole 
distinguishing factor of inclusive tour charters. The use of the charter 
mechanism, combined with the restrictions which we are imposing by regulation, 
necessarily results in a service to the public which is different in significant 
respects from that available on scneduled services. In exchange for realiz- 
ing the price savings accruing from the economies of planeload charter opera- 
tions, the charter tour passenger is subjected to the rigidities of a group 
itinerary, must be willing to travel and share facilities: with strangers, and 
must agree to the necessary regimentation that is entailed in group travel. 

Nor will he have the freedom to select from the multiple daily schedules offered 
by route carriers, but will be confined to predetermined Separture and arrival 


22/ 
times selected by the tour operatér. Moreover, it is clear that the specially 


Ley, It is argued that tour operators could in fact operate on daily schedules. 


However, while this is technically possible, it does not appear that operation 

of scheduled tour charters at high frequency levels would be economically feasible, 
jand we do not anticipate them. High frequency scheduled services are incompatible 
with the close to 100 per cent load factors which the tour operator will be 
required to achieve in order to be able to pass on to the traveler the cost sav- 
ings of planeload transportation and achieve profitable operations. 
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tailored type of service to be provided is not one which could practicably 

be furnished by route carriers on their scheduled operations. Finally, as 

the examiner found, inclusive tour charters are directed at, and will generally 
attract, a class of traveler to air transportation not now using scheduled 
services. For all these reasons, we find that, no less than in the case of 
traditional planeload charters, inclusive tour charters are "supplemental" 
within the meaning of section 101(33). 

We also reject the contention of the route carriers that the tours are 
in fact "special services" as that term is used in section 401(e)(6) of the 
Act and therefore beyond supplemental authority. "Charter services," includ- 
ing the proposed inclusive tours, involve the transportation of groups assem- 
bled by a person other than the carrier, whereas the term "special services" 


related to groups assembled by the carrier itself, a distinction which has 


23/ 
been made both by the Board and the ICC. 


Finally, we take note of Lake Central's claim that Purdue Aeronautics 


should not receive inclusive tour charter authorization inasmuch as that 


Order E-17607, October 18, 1961. 

Fordham Bus Corp. v. United States, 41 F. Supp. 712, 717 (S.D. 

1941); National Bus Traffic Association v. United States, 143 F. Supp. 
692 (D.N.J. 1956). 


carrier neither requested, nor offered evidence of the need for, such 
authority. However, we consider Purdue's application, which requested 


_autnority to engage in "charter" as that term shall be defined in any 


25/ 


applicable Board regulation,—' to be sufficiently uAoaal ts encompass 
inclusive tour charters. In addition, the Executive Vice President of 
Purdue testified in favor of inclusive tour charters. In any event, our 
findings herein are applicable to the supplemental carriers as a class, 
and Lake Central has not shown that these findings, particularly in re- 


gard to the public need for inclusive tours and their economic feasibility, 


26/ 


do not also apply to Purdue.— 

Diversion from scheduled services. The examiner found that his recom- 
mended liberalized authority, including tour authority, offered no 
Significant threat to the route carriers. In attacking these findings, 
the route carriers argue. inter alia, that travel agents promoting inclu- 
sive tours will have an economic incentive to solicit travelers who would 


normally use the scheduled carriers. 


go at Tne majority of supplemental applications were phrased ina 
similar manner, 

26/ The route carriers argue that, even if the Board had the power, 
it should not grant inclusive tour authority because the ‘supplementals 
would then abandon traditional planeload charters. In this respect, they 
ae the conduct of various supplementals in the mid 1950's, when, it is 

ileged. the carriers concentrated on individually ticketed services. 
The argument 1s at best speculative. There is nothing before us to in- 
dicate that the economic necessity to maintain utilization of aircraft 
will not provide a powerful incentive to maximize charter revenues from 
.ail possible sources. And although it is alleged that the supplementals 
will prefer inclusive tour charters because of theassistance of the tour 
operator in promoting business and the lack of affinity restrictions, 
there is no showing that inclusive tours will be more profitable (or 
invoive less cost) to the supplementals than traditional charters. 
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Tne specter is raised of thousands of travel agents becoming tour 
operators and channeling substantial amounts of their pleasure traffic 
to the tours in order to protect their investment in aircraft chartered 
from the supplemental carriers. However, there is no basis for the 
assumption that the typical travel agent will undertake tour operations 
for his own account. Organizing such tours will normally involve sub- 
stax.tial commitments, as well as financial risks, in connection with 
chartering aircrait, reserving hotel space, and the like, as well as 
heavy marketing and promotional expenditures. In ou: judgment, charter 
sour operations will be undertaken primarily by the large or wholesale 
travel agents who possess the facilities and financial resources which 
are required in order to package and market the tours. It is not to be 
expected, therefore, that the bulk of the travel agents will be subject 
to the economic pressure of having to fill chartered aircraft. On the 
contrary, since the agents' commission is based on a percentage of the 
tour fare, the individual travel agent will have a greater incentive to 
sell the higher priced tour on a scheduled carrier, 

It is also alleged that the examiner erred in his reliance upon the 
inclusive tour development in Great Britain. The examiner found that the 
British inclusive tours had not beer. shown to have resulted in any mate- 


rially adverse impact on scheduled carriers. The route carriers argue that, 


assuming the validity of this eonetusten a” the British tour program is 


Zi/ We delaeve the conclusion is amply supported by the examiner's 


findings. 
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distinguishable from the proposed tours in that (1) the British inclusive 


tours have concentrated on out-of-the-way resort Markets not served by sched- 


uled carriers, and (2) the tour applications are screened by the British 
covernment pursuant to a procedure whereby the diversionary impact on sched- 
uled traffic is considered. It is, of course, true that the British tours 
differ from the Supplemental tours in these respects, However, contrary to 
characterizations by the route carriers, the examiner did not rel: upon 
British experience as an exact parallel to the inclusive tours proposed 
U.S, suprlementals, We take his finding on this point to be merely 
that the British experience, viewed as a whole, does not demonstrate that 
a limited and controlled U.S. experiment with inclusive ours will have a 
significant adverse impact on U.S- scheduled carriers. And we affirm that 
finding as cne supported by the record. 
In the last analysis, it is not possible to predict: with any degree 
of certainty the actual amount or diversion from scheduled services which 
may te occasioned by the tour operations. At this juncture, we are not per- 
Suacec thet such diversion will be of sufficient consequence to overshadow 
tantial public benefits which we foresee from the new class of service. 
Clearly tnere is no showing that a five-year experiment in tour operations 
would pose any significant threat to the continued growth and prosperity of 
the route carriers, 
Finally, we mst stress that the five-year duratibn of the tour au- 
thorization will vrovide a test period, following whichlwe shall review 
the tour program to determine if it has fulfilled its pocuteaes In the 
meantime, the Board's rule making powers will enable it to modify the terr-s 
and conditions governing the tour operations if that is necessary in order 


to protect other segments of the air transportation industry. 
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Reguiarory provisions. In conjunction with the instant decision, we 
i ; eee 
are consurren\iy adopting Part 378 of the Board's Special Regulations— > 
which grants indivect air carrier authority to tour operators and sets forth 
the regulatory, provisions governing the conduct of inclusive tour charters 
by the tour operators and the upplemental air carriers. While this reg~ 
29/ 


ulation was originaity proposed in a rule making proceeding— . many of its 


provisions were considered at lengtn both by the parties and the examiner, 


In prescrioing regulations which will govern the effectuation and 
operation of the inclusive tour program, we are faced with the problem 
of attempting to reconcile the two opposing theories of (21) minimum 


restriction in order to give the tours flexibility and marketability, 


and (2) maximu restriction, in order to maintain the group concept and 


therefore prevent the tours from being used as a subter:uge for individually 


icketea transportation. We belive the provisions proposed by the 
examiner, with, certain modifications. offer the best resolution of these 
confiicting considerations, and we find that with these restrictions, 
the tour groups wil be sufficiently cohesive units so as to qualify as 
charter-worthy under the Act. Undoubtedly, experience under the regulation 
~~ 20/" Regaiation No. SPR-th , adopted March 11, 1966. 
<3/ Notice of Proposed Rule Making SPDR-6, January 5, 1965 (30 F.R 


281),~as amended by Suppiementai Notice of Proposed Rule Making SPDR-6B, 
October 11, 1965 (30 F.R. 13077), Docket 15777. 
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will indicate the need for modifications, either to prevent undue diver- 
sion from scheduled services, or to relax restrictions that may prove 
too onerous. Our rule making powers are ample to deal with these situa- 
vioas as they arise. 

Tne keystone to Part 378 is the manner in which the individual tours 
or series of tours, and particularly the tour operators’ participation 
therein, will be authorized by the Board. In contrast to the regulation 
as proposed, which provided that tour operators would be granted blanket 
exemptions from applicable provisions of Title IV of the Act, the examiner 
racommended a prior approval procedure under which no tour could be pro- 
moted or operated without specific and advance approval granted by the 
Board. The examiner recognized that the "blanket exemption" approach 
would minimize the administrative burdens on the Board and would give the 
carriers and the tour operators the greatest degree of operating flexi- 
bility. Nonetheless, he found that such considerations are outweighed 


by the necessity that the Board exercise firm control over the scope and 


direction of the inclusive tour charter program during its initial and 


formative stages. 

We agree with the examiner that a "prior approval" procedure is 
necessary, primarily because the administration of the tour program will 
undoubtedly involve problems which cannot be anticipated at the present 
time. However, inasmuch as such a procedure will impose instant 


burdens on the Board as well as the carriers, and because we believe 
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that its indefinite duration is unnecessary, provision in the regulation is 
being made for the lapse of the prior approval requirement on January 1, 1968. 
At such time, the Board will eonsiaey appropriate amendments in the regulatory 
provisions that experience in the interim period indicates are necessary to 
protect the public against abuses which might otherwise occur under the "blanket 
exemption" procedure. Of course, we reserve the right to caeg the prior 
approval requirement should such a step be found CO 

With respect to the pricing requirement, which we believe critical to the 
success of the tour program, the examiner proposed that the tour price be no 
less than 110 per cent of the lowest basic scheduled fare. In our view, however, 
pegging the minimum price to a percentage of the lowest basic fare will allow 
scheduled carriers to price the tour operator out of the market through the 
utilization of various promotional and excursion fares. Accordingly, we are 
revising the pricing provision of Part 378 to require that the minimum price 


be based on 110 per cent of any available scheduled fare, including promotional 


fares, subject to the terms and eons ORE applicable to such fare as set forth 
3 


in the scheduled carriers' tariff. We believe that such a price will enable 
the tour operators to assemble a package sufficiently marketable to induce 
them to risk chartering the aircraft and to vigorously and successfully promote 


the tours. On the other hand, the 10 per cent spread between the available 


307 It should be emphasized that the prior approval procedure, as adopted, 


involves only the screening of applications in order to determine if they meet 
the regulatory requirements. Consequently, factors such as diversion, need, 

and other economic issues will not be considered. 

21/ In other words, the price of a particular tour may be based on a scheduled 
fare only if the tour meets the conditions of that fare with respect to days 

of departure and return, duration of trip, etc, 
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scheduled fare and the tour price, coupled with the other conditions adopted 
herein, should obviate any inducement to mibat tutes travel on inclusive tours 
for point-to-point a 

We are also revising Part 378 as proposed by the examiner to increase the 
number of required tour stops from two to three. The three-stop requirement 
will, in our judgment, increase the emphasis on the tour aspect of the package 
and will provide further assurance against the tours being used as a subterfuge 


for individually ticketed service between the originating city and the major 


city of destination. 


Other revisions which we are incorporating into Part 378 include the 


following: 

a. The term "inclusive tour" has been substituted for "all-expense tour." 
Inclusive tour (IT) . the label currently being used to describe packaged 
tours both in Europe and in the United States. Moreover, the phrase "all-expense 
tour" can be misleading to the general public because the tour price need not 
include all expenses of the trip. 

bd. Section 378.2(b)(3) will set forth only those components which the 
land portion of the tours must include, as a-minimum, rather than listing also 


327 We have clarified the regulation by providing in effect that the minimm 


price shall be determined as of the date of filing the Tour Prospectus with 

the Board. It should also be noted that we have not adopted the proposed minimum 
charge of $15.00 for the ground elements of the tour. In our judgment, such a 
provision is meaningless in light of the requirement that the tour price include 
all hotel accommodations and necessary surface transportation for a minimm 

of seven days. 
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the land components which may be included. Within the category of required 
land components are hotel accommodations and transportation between interin 
stops, including transportation to and from the air and surface carrier term!- 
nals utilized at such stops. 

c. Section 378.2(b)(4) will specify that the tour price stall be based 
on the scheduled fare over the circle route beginning and ending at the point 
of origin, via such points where stopovers are made. This change removes 
the possibility that this subsection, as phrased in the proposec regulation, 
could be construed to mean that the tour price would be based on the scheduled 
fare oetween the point of origin and the farthest intermediate point. 

Ga. There is no need for the tour operator, in listing the sour price, 
to allocate the cost as between the air transportation and the other aspects 
of the tour, considering that the Board will already have the tour 
charter cost, and the number of expected participants and seats in the aircraft. 
Consequently, we are striking this requirement from §378.13(e). 

¢. We recognize that the tour operator will be in no position at the 
or filing the Tour Frospectus to ascertain the number of persons who will var- 
ticipate in the proposed tour. Accordingly, §378.13(f) is amended to prescrice 
that the "expected" number of tour participants be listed. 

f. In response to the suggestion that the term "cities," as used in 
§378.2(b) (2), is not sufficiently broad to cover all of the possible locations 
at which overnight tour stops might be made, we are expanding this provision to 


pertain to "places," 


23/ In Part 378 as proposed, the tour price was based on the scheduled fare 
"between the point of origin and the point of destination via such points where 
stopovers are made." 
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8. Section 378.3 has been modified so as not to relieve the tour operator 
of the statutory obligation to provide safe and adequate service, equipment, 
and facilities in connection with tours operated. 

h. With respect to the "prior approval" provsdure, prospective tour operators 
will be required to file a statement containing a detailed plotire of their 
experience, business structure, financial condition and ithe like (§378.12). In 
addition, the regulation sets forth the factors which the Board will consider 
in determining whether a tour ouerades applicant is properly qualified to engage 
in inclusive tour operations (§378.12(d)). 

Various parties to the rule making have proposed changes in the regulation 
which we believe are unwarranted. In this respect, several supplemental carriers 
have complained that the Tour Prospectus and post tour reporting provisions 
(§§378.13 and 378.20) require verified statements concerning a number of matters 
of which the carrier could not reasonably be expected to have firsthand FRONT EER 
In our judgment, however, the administration and enforcenent of the recuiacess 
conditions will be considerably enhanced by imposing on the carrier the duty of 
taking all reasonable measures to assure itself that the charters are in compliance 
with the bial ate Sak a requirement is similar to that préacribed by Part 295 


of the Board's Economic Regulations, under which supplemental carriers aust warrant 


statements of the charterer and travel agent contained in the Statement of 


Supporting’ Information. 


34/ In view of this change, we do not find it necessary to impose the specific 
regulations requested by the Port of New York Authority in order to, insure that the 
tour operators make satisfactory arrangements to meet the needs of passengers 

at air terminals. 

35/ For the same reason, we will not adopt the suggestion of the travel “agents 
that the tour operator, as the main party in interest, should be allowed to apply 
for waivers from regulatory provisions, but rather will require the supplementa2 
carrier to be the conduit through which ail L_waivor syphtocttone | mast be, channeled. 
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Havaii and Alaska 

No party opposes the grant of authority for military charters or tra- 
ditional civil charters between the 48 contiguous states. The inter- 
vening trunkiine and international route carriers, however, continue to 
oppose the grant of any civil charter authority for services to and 
from Havaii and Alaska. 

Ag to Hawaii, the intervenors argue that the establishment of reduced 
Havarian excursion tivke by the scheduled carriers in November, 1963, elim- 


inated any need that might otherwise have existed for "low cost" charter 


service. The supplemental carriers now hold Mainland-Hawaii authority under 


their interim certificates, and, as found by the examiner, their Hawaiian 
operations have been of significance to them. The excursion fare argument 
presents nothing that would lead us to a conclusion different from the 
examiner's even were we considering the award of only traditional charter 
authority. They become even less persuasive when applied to the new and 
broader inclusive tour charter suthority we are granting. 

With respect to Alaska, the intervenors contend that the examiner's 
generalized findings of need based on the future growth of Alaska cannot 
stand im the face of his own specific findings of only one supplemental 
charter to Alaska in 1963, of inadequate tourist facilities and high cost 
levels which depress tourist charters, and of the Board's own expression 

36/ Flying Tiger, while apparently conceding that there may be a 
limited role for supplementals in the domestic charter market, contends 
that no need has been shown for the grant of permanent domestic cargo 
charter authority to all qualified applicants. However, Flying Tiger 
did not indicate how many carriers should be authorized to operate and 
did not present any evidence at the hearing showing that it would be 


significantly affected by continuing the domestic cargo charter authority 
of supplemental carriers as a class. 
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37/ 
of concern over the multiplicity of the carriers in this area. The 


arguments based on historic charter operations ignore our developmental 
and promotional responsibilities under the Act, and we find no reason for 
believing that Alaska, with its natural tourist attractions, will not in 
the future prove to be an attractive vacation spot for travelers from 
other states. The Board's concern over the multiplicity of States-Alaska 
carriers has been with the uneconomic nature, and high subsidy cost, of 


the scheduled route pattern under which four carriers were authorized to 
38 
provide competitive scheduled services to Alaska. ' ‘Civil charters to and 


from Alaska have not constituted a significant part of the operations of 
the scheduled carriers and there is no showing that charter operations by 
the supplemental carriers would have any significant adverse effects upon 


them. 


We fully agree with the examiner that there is no persuasive basis 


on this record for singling out our two newest states and denying them 


the benefits of supplemental air transportation that .are being made avail- 
t i 
able to their sister states. 


37/7 Citing Pacific-Northwest Alaska Air Service Case, Order E-21955, 


March 26, 1965. 

38/ Of the four carriers, only the two largest, Pan American and 
Northwest, are on the brief here under discussion. The two smaller 
carriers, Alaska Airlines and Pacific Northern did not join in that 
brief. 

32/ We have considered the arguments in opposition to a grant of 
split-charter authority and have found nothing that warrants elaboration 
on the examiner's disposition of that issue. 
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Qualifications of the Applicants 
Conner, Holiday, and Stewart challenge the examiner's findings that 
they are not fit, willing and a es each of the applicants ad- 
dresses itself to its ow qualifications, running through all their argu- 
ments is the common theme that the examiner applied inappropriate tests in 
evaluating their fitness and acted arbitrarily in finding them unfit, while 
finding certain of the operating carriers who are allegedly weaker from a 
qualification standpoint, fit. In his decision the examiner pointed out 


the important considerations that are of decisional significance in pass- 


ing upon the fitness of applicants. He correctly noted that the showing 


required of a company which has been able to operate continuously and 


successfully and, therefore, can establish going concern status, is less 
demanding than that required of a new company or of a company that has 
had prolonged lapses in its operations. He further took cognizance of 
the clearly indicated intent of Congress in enacting the so-called sup- 
plemental air carrier legislation in 1960 that only those carriers that 
established minimum financial strength and stability sufficient to pro- 
tect the public from risk or abuse should be permitted to operate. After 
reviewing the examiner's findings in the light of the record and the 
contentions of these three applicants,we conclude that he applied the 


1,07 _USOA, which the examiner also found unfit, filed exceptions to 


the recommended decision. However, it did not challenge the examiner's 
findings, but urged only that it was attempting to obtain financing and 
that decision on its qualifications should therefore be deferred. It 
presented nothing that would warrant such a deferral. 
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appropriate tests to the evidence of record fairly and equally, and 
correctly easy of the applicants to be unfit within the meaning 
of the statute. 

Specifically., Conner points to the excellent safety and compliance 
record of a predecessor company in past operations under the direction of 
Mr. Conner. Stewart points to the limited scope of the operations he pro= 
poses. Both Conner and Stewart attack the examiner's failure to accept 
their valuations of certain aircraft owned by them, and to find them 
financially fit on that basis notwithstanding the absence of binding com- 


mitments, backed by financial proof that would assure that the needed 


capital would be forthcoming. Holiday challenges the finding that it is 


a "paper" company. 

However, the inescapable fact is that each of these applicants comes 
before us here as a new company that is not now operating large aircraft in 
air transportation. As such, it must shoulder a substantial burden in estab- 
lishing that it is fit to be entrusted with a eertificata of public convenience 
and necessity. The fact that certain of the deficiencies in their showings 
might not be disqualifying for a going concern which has demonstrated through 
continuous operations its ability to cope successfully with the ups and downs 
of financial fortune, does not warrant a finding that they too'are fit. In . 
short, the matters urged upon us by the applicants, do not, when viewed in 
the context of their over-all showing, warrant. conclusions different from 


those reached by the examiner. 


Ly The examiner's findings are set forth in oie in’ the body of his 


decision and in part in Appendix A thereto. 


QNA and Standard. These two carriers present a special situation. For 
many years both ONA and Standard conducted successful supplemental operations 
Subsequent to the time that they received interim certificates in 1962, ONA\ 
went into bankruptcy and Standard had its interim certificate suspended by 
the Board on the ground that it was no longer financially fit. The record 
before the examiner afforded no basis for a finding that they are now fit. 
However, the carriers have now come forward with substantial allegations of 


financial rehabilitation supported by a detailed presentation of the changes 


they claim have occurred and render them now fit. ONA points to evidence 


presented in its behalf in the Reopened Transatlantic Charter Investi ation, 
—_— antic vnarter Investigation 


Docket 11908, which is now pending before the Board, and in' reports and 

documents filed with the Board. vandard similarly points to the avail-- 
42/ 

ability of finances which it asserts will establish its fitness. The 


showing that has been made warrants reopening the record in this case to 


afford the two applicants an Opportunity to attempt to establish that 
/ 


they are now qualified. 


ey, Standard's allegations rest principally on evidence introduced 
in the proceedings in Docket 13890 on its request for a lifting of the 
suspension of its interim certificate. By Order £~23222, February 11, 
1966, the Board vacated the suspension of Standard's interim certificate. 

33/ The proceedings on remand will embrace not only the fitness 
issue but also the question of the precise authority that shouid be 
granted the two carriers if they are ultimately found to be qualified. 
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Vance. The examiner found that Vance, although marginal in financial 
qualifications, was fit, willing, and able. Recently, however, facts have 
come to the Board's attention that require, in the fulfillment of our re- 


sponsibilities, a reopening of the record for further hearing on Vance's 


current qualifications. Thus, Vance has been found unqualified by the 


appropriate military agency for the performance of services for the Department 
of Defense. Further, Vance's air carrier operating certificate has been sus- 
pended by the Federal Aviation Agency on an emergency basis, with the result 
that the carrier cannot provide any services under its interim authority. 

We obviously have formed and express no opinion on the alleged violations 
upon which the suspension order of the FAA was based. Vance has appealed that 
suspension to the Board, and the disposition of the nattar wili be made on the 
record in that proceeding. However, we cannot close our eyes to the possible 
economic effect on Vance of its disqualification for military business, and 
the suspension of its operations as a result of FAA action. In these circum- 


stances, we find that further hearing on the applicant's. fitness is warranted. 


SOS cS 
Terms and Conditions 
The examiner's recommended decision contains an outline of a compre- 
hensive set of regulations designed to govern the charter operations of 
the supplemental air carriers under their section 401 certificates. His 
recommendations would incorporate into one reguiation the pertinent pro- 
visions of the interim certificates of the supplemental air carriers; 
the existing provisions of Part 208, which contain various terms, condi- 


tions and limitations applicable to supplemental air transportation; and 


additional conditions patterned after provisions appearing in Part 295, 


the regulation governing transatlantic supplemental air transportation. 
We have, for the most part, followed his recommendations and are issuing 
in one regulation (revised Part 208 attached hereto and made a part 
hereof) all of the rules for the domestic charter operations of the 
supplemental air carriers certificated under section 401, except those 
rules applicable to inclusive tour charters which will be issued as a 
separate regulation (Part 378). The only major change from the exam- 
iner's recommendations concerns the reporting requirements which we have 
condensed from those now provided in Part 295 in accordance with the 


Bureau's proposal. 


We have considered the remaining contentions of the parties and 
their exceptions to the recommended decision and find that, except to 
the extent indicated herein, they should not alter the results we 


have reached. 
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Accordingly, in view of the foregoing =....d all the facts of record, 
we find: 

1. That the public convenience and necessity require that certifi- 
cates be issued to American Flyers, Capitol, Johnson, Modern. Purdue, 
Saturn, Southern, TIA, World. and Zantop authorizing supplemental air 
transportation of persons and property between any eine: ta any State 
of the United States or the District of Columbia and any other point 
in any State of the United States or the District of Columbia. such 
authority, except for inclusive tour authority which is authorized for 
a period of five years, to remain in effect for an indefinite Bd 

2. That the applicants listed in paragraph 1 above are each citi- 
zens of the United -tates within the meaning of the Act, and are fit, 
willing. and able properly to perform the supplemental air transportation 
hereinabove authorized to be performed by each of them and to conform to 
the provisions of the Act and the rules, regulations, and requirements of 
the Board thereunder. 

3. That the public interest requires the adoption of a new Part 378 


of the Special Regulations and revision and reissuance of Part 208 of the 


Economic Regulations. 


4. That the record in this proceeding should be reopened for further 


hearing at a time and place hereafter to be designated on the qualifications 


for supplemental air transportation of ONA, Standard, and Vance, and on the 


44/ We are revising the certificates attached to the reccommended 
decision so as to delete paragraph 2 since the authority to engage in sup- 
plemental air transportation of persons and property includes military 
as well as civilian charters. 
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scope of charter authority. if any, which should be granted to ONA and 
Standarc. 
gS 


5. That all applications consolidated herein except insofar as such 


applications seek authority for cverseas and/or foreign air transportation 


and/or air transportation between places in the same territory or pos- 


session, filed by Conner, Holiday, Stewart, and USOA should be aenied, and 
that decision upon such applications. insofar as not denied by this paragraph,, 
should be deferred until further order or the Board. 

6. That, except to the extent otherwise indicated, all applications 
involved in this proceeding, except insofar as such applications seek 
autnority for overseas and foreign air transportation and air transportation 
between places in the same territory or pussession filed by tne carriers 
listed in paragraph 1 hereof, should be denied, and that decision * pon 
such applications, insofar as not denied by this paragraph or hereinabove 
granted, should be deferred until furtner order of the Board. 

7. That' decision upon the applications filed by ONA, Standard, anda 


Vance should be deferred until further order of the Board. 


rs | 33 


8 That the motion filed herein by ONA, except to the extent granted 
herein, should be denied; and that the motion filed heredn by World should 
be dismissed, : 

An appropriate order will be entered, 

MURPHY, Vice Chairman, and MINETTI, Member, concurred in the above 
opinion, GILLILLAND, Member, filed the attached concurrence and dissent. 


MURPHY, Chairman, and ADAMS, Member, did not take part in the decision, 


4L/ On September 20, 196 » ONA filed a motion to réopen the record for 


the purpose of receiving new evidence on ONA's fitness or, in the alternative, 
to take official notice of pertinent reports required to be filed by ONA with 
the Board and evidence of ONA's fitness presented in the Reopened Trans~ 
atlantic Charter Investigation, Docket 11908 et al. On September 27, 1965, 
World filed a motion to reopen the record for receipt in evidence of two para- 
graphs from the Fifth Report of the Air Transport Licensing Board of Great 
Britain or, in the alternative, to take official notice of these two para- 
graphs, The Board deferred decision on these motions until after oral argument 
(Order E~22757) October 11, 1965). Since we have decided to reopen the record 
for further hearings on ONA's qualifications, ONA's motion, except to the ex= 
tent granted herein, will be denied. World has requested that its motion be 
withdrawn and, accordingly, its motion will be diamissed, 


GILLILLAND, MEMBER, CONCURRING AND DISSENTING: 


I have been unable to escape the conclusion that the decision is contrary 


to law and to the policy of the Federal Aviation Act. u/ The Board has exceeded 


its statutory authority by defining all-expense tours by tour operators as con- 
stituting "charter trips in air transportation" and, iaretobey supplemental 
air transportation within the meaning of section 101(33). The: action is con- 
trary to policy in that it tends to destroy or seriously impair the regula- 
tory scheme. 

The Board concedes that supplemental air carriers are prohibited from 
providing all-expense charter tours. 2/ Certainly if the Board considered that 
it had authority to authorize supplementals to provide such service it would 
have granted the authority directly rather than indirectly to unregulated 
tour operators. The Board has determined 3/ that individually, ticketed ser- 
vice by supplemental carriers was not within the definition of charter ser- 


vice as set forth in the Act. However, in this case it has attempted to 


circumvent the law by injecting the tour operators between the supplemental 


L/ Federal Aviation Act of 1958. 72 Stat. 731, as amended, 49 U.S.C. 


2/ The examiner found (R.D. p. 15), and the Board adopted’ the finding, 
that supplemental carriers are prohibited from selling individually ticketed 
service as part of an all-expense tour. The examiner said: 

". . . . There is some suggestion by various applicants 

here that they should be authorized to sell individually 
ticketed all-expense tours directly as well as by charters 
to-ticket agents. The Board has already determined that 

such proposals are tantamount to individual services, which 

do not fall within the scope of charter transportation." n.30. 


3/ Transatlantic Charter Investigation, Order E-17607, October 18, 1961. 
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carriers and the general public, with the view that by this device the 
fundamental distinction between charter and individually ticketed service 
might be preserved since tour operators will solicit the general public, 


sell individual tickets, and then merely wet lease aircraft from supple- 


mentals. Consequently, a tour operator will be able to provide an indi- 


vidually ticketed, scheduled service between every large city in the United 
States and all major resort areas, and to all other cities for that matter. 
The tour operator device indirectly puts the supplemental air carriers in 
the business of providing individually ticketed service, and is per se 
unlawful. The Board cannot accomplish by indirection what is directly pro- 
scribed. 

Two cases are primarily relied upon as support for the conclusion that 
all-expense tours are legal. American Airlines, Inc. v. C.A.B., 348 F.2d 
349 (1965). National Bus Traffic Association v. United States, 143 F. Supp. 
689 (1956) (Tauck case). The American case contrary to the majority's hold- 
ing gives the Board very little discretion in defining "charter," and the 
discretion is severely limited. 

The Board concludes, however, that since the American case, supra, 
permitted the Board to define "split charters” as "charter trips in air 
transportation" it therefore has the power to define charter so as to 
include all-expense tour charters. Such conclusion is not valid since split 
charters are a totally different concept than that of all-expense tour 
charters. A split charter involves the solicitation of two bona fide 


charverable groups to ride on the same aircraft. Each group is independently 
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charterable and is not formed by the sale of individually ticketed travel 


to the general public. All-expense tour charters, on thevothar hand, in- 
voive a direct solicitation of the general public for individually ticketed 
travel. The American case holds that so long as a split charter does not 
involve individually: ticketed travel it is lawful. However, all-expense tour 


charters do involve the direct solicitation of the general' public for indi- 


vidually ticketed service and are therefore unlawful under the holding in the 


American case. 
The American case does not Give the Board carte blanche to define charter 
trips. The language of the court is severely restrictive as shown by the 


following: 


"We conclude Congress intended, although not without 


limits," that the Board be free to define charter . .. "“what- 

ever the limits on the Board's power of definition, those 

limits are not breached by a definition which permits two one- 

half groups to charter one-half an aircraft each." (Emphasis 

added.) p. 354. 
The court specifically adjured the Board to "maintain the integrity of the 
charter concept" and "to preserve the Gistinction between group and indi- 
vidually ticketed travel; within these limits it is for the Board to evolve 

eee eee LS 

reasonable definitions." The Board's limits of definition are clear to pre- 
serve the distinction between group and individually ticketed service. This, 
the Board has not done since it has employed a sham device, i.e., the ‘tour 
operator", to eliminate the distinction. The American case ‘clearly indicates 
that such action is beyond the limits of the Board's authority of definition. 


The Board also relies upon the Tauck case, supra, which emanated from a 


decision of the Interstate Commerce Commission under the Motor Carrier Act. 
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That case involved a grant of a specific authorization, to a specific qualified 
applicant, under a specific regulatory statute, and is readily distinguishable 
from the unsolicited gratuity broadly granted to the nebulous all and sundry 


who are the unknown end undefined beneficiaries in this case. In the recent 


Trensatlantic Charter Investigation, decided October 8, 1963, 4/ + was 


argued to the Board that the classic definition of charter, as defined by 
the Interstate Commerce Commission, requires that exclusive use of a vehicle 
be engaged by a single charterer. The Board rejected the definition stating: 


" 


. . . .fR/egulatory concepts under the Interstate Commerce 
ts are not to be imported uncritically intc the Aviation 
Act. C.& S. Air Lines v. Waterman Corp., 333 U.S. 103(1948); 


Las Vegas Hacienda, inc. v. C.A.3., 290F.2a 497 /sic/(430) 


ch Cir., 1962)." Appendix A to Order E-20530, February 24, 
1964. on. 51. 


There is no attempt to distinguish the Board's acceptance in this case of 
surface transportation precedent. 3/ 

Furthermore ‘the Board errs in the conciusion that all-expense tour char- 
vers are well establishec in surface transportation and that the legality 
has long since been settled, as against contentions that they are mere sub- 
terfuges for individually ticketed transportation. The Tauck case is cited 
@s support. However, the stated reasons for judicial affirmation of the ICC 
action in the Tauck case were that there was no express provision in the 


Motor Carrier Act and no legislative history to indicate that all-expense 


+/ Appendix A to Order E-20530, February 24, 1964. 

5/ Judge Burger in American Airlines, Inc., et al. v. C.A.B. (C.A.D.C. 
Nos. 18833 et al. decided March 2, 1966) pointed out "The Supreme Court said 
recently in another context, "federal agencies are not fungibles. .. -- 


Congress has treated the matter with attention to the particular statutory 
scheme and agency." UAW v. Scofield, 382 U.S. 205, 210 (1965). 
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tour operators were to be prohibited from carrying on the long-established 
practice of chartering buses. The court also said "that | @ueatitn about 
tour operators' use of charter buses was raised for 13 years after the Motor 
Carrier Act became effective" and this is a "cogent consideration." The 

court gave great weight to the fact that there was a long-established practice 
in the motor carrier field to permit all-expense tour charters. On the other 
hand in air transportation there has never been a single dnetande of an all- 
expense tour charter by a travel agent. In contrast to ties odueneve absence 
of legislative history to the Motor Carrier Act relating to all-expense tours 
by tour operators, it will be shown, infra, p.6 that there is a plethora of 
legislative history relating directly to all-expense tours and showing a clear 
and unequivocal intention to prohibit all-expense tours by tour operators in 


air transportation. 


Although the Board states that the legality of all-expense tours in 


surface transportation is well settled, this is not the case. On February 7, 
1966 the interstate Commerce Commission instituted a general: investigation 6/ 
of the operations of tour operators and bus lines which conduct all-expense 
tours. ‘The basis for the investigation was that the Commission believed that 
consideradle confusion and abuses had arisen in the all-expense tour charter 
operations conducted by travel brokers. 

The investigation was based on decisions in Michaud Bus: Lines, Inc., 
Extension-Tours, 100 M.C.C. 432 (1966), and The Greyhound Corporation v. 
Edwards, 100 M.C.C. 453 (1966). In those cases the regularly certificated 
us companies alleged that tour operators and other carriers; under the 


guise of providing all-expense tours were actually providing unauthorized 


individually ticketed scheduled point-to-point bus service. 


67 Ex Parte No. MC-29 (Sub-No.1) and(Sub-No. 2) "Passenger Transportation 


in Special Operations" and "Operations of Brokers of Passenger Transportation." 
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In the Greyhound case, the Commission stated that the concern of the 
scheduled bus companies with respect to the operations of tour operators was 
easily understood "for the closer that the services arranged by brokers 
approach point-to-point, honbinanyy bus service, the more likely they are to 
attract patrons from the regular schedules of carriers such as Greyhound." 

The Commission in the Greyhound case, was sufficiently impressed with the 
allegations of the bus companies to conclude that an investigation of the 
entire field of all-expense tour charters was warranted. 

The ICC investigation will include the issue of imposing regulations to 
control tHe all-expense tour charters. Attached to the order of investigation 


and to be considered as‘an issue were revised regulations submitted by the 


National Bus Traffic hecostasiens The proposed regulations are designed 


Yor one purpose only, to assure that an ail-expense tour charter is required 
by the public convenience and necessity and is not individually ticketed 
point-to-point regularly scheduled transportation. Based on the foregoing 
all-expense tours in surface transportation are not now well established. 

The legislative history of the Federal Aviation Act, shows that Congress 
specifically and categorically intended to prohibit "travel acente’S- from 
soliciting the general public for all-expense tour charters, and then char- 
tering aircraft from supplemental air carriers. It is crystal clear that 
Congress considered all-expense tours by travel agents to be the same as 


individually ticketed services and therefore prohibited. The original Senate 


7/ See Appendix I. 
B/ The authority of the new regulation (Part 378) is even broader than 


this and is not limited to travel agents. 
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bill, S. 1969, August 8, 1961, contained a definition of ‘charter which would 
have specifically permitted the Board to authorize all-expense tours by travel 
agents. However, the House Committee refused to adopt thie Senate definition 
and eliminated it. The Senate agreed to the House rejection and three senators, 
managers of the Senate bill ,stated the reasons for concurrence as being the 
desire not "to confer this power on the Board." The Joint Conference Com- 
mittee adopted the House version and the five managers of the bill stated 
piainly and individually that the prime reason for the rejection by the House 
of the Senate version was to eliminate the provisions for all-expense tour 
Charver authority by travel agents. 7 

Mr. Oren Harris, Chairman of the House Interstate and Foreign Commerce 
Committee, stated categorically: 


". . . . Travel agents, being egents for transportation services, 


rather than carriers themselves, have never been allowed to 
engage airvianes in their own name for their own account. Nor 
shoulda sney be allowed to. That is why the House objected to 


tne provosai of the Senate including the 'ail-expense tour’ 
language.” 103 Cong. Rec. 12322 (1962). (Emphasis added. ) 


Mr. Williams, Chairman of the House Committee on Transportation, was 


equally clear on this point in answering the question asked of him by 
Congressman Walter: 


Et [the Senate bill/ proposed that all-expense travel 
agents could charter airplanes in their own name and then sell 
space to the public for all-expense tours. This would have 
changed completely the function of the travel agent and put 
him in position to engage in rate cutting. 


"Can the gentleman tell us what happened to that provision?" 


Mr. Williams. "The Senate receded and accepted the position 
of the House on that provision... . ‘The all- -expense tours 
that were provided for in the Senate definition were not 
accepted by the House, and the Senate receded and concurred 
in our position on that, also." 108 Cong. Rec. 12322 (1962). 


Pie 


Senator Scott, the Senate manager of the bill, wes emphatic with 


respect to this issue and the Board's lack of authority to authorize all- 


expense tours: 

"Another essential element is that the person who charters 
an airplane cannot resell the space to individuals or solicit 
the general public to buy space. This is necessary to prevent break- | 
down of the regulatory system, and most particularly the rate , 
regulatory system. If this were not one of the rules, a travel 
agent could charter an airplane, ana then offer the seats to the 
general public at less per head than the tariff fares the airplane 
must observe as to each passenger. 


"The Senate bill proposed to modify the established concept 
of charter by permitting charters to 'a group on an all-expense-paid 
tour.' Such @ group could have been assembled from the general 
puolic. This would have meant that travel agents could have 
chartered aircraft, and then sold the space to ordinary passengers 
traveling on all-expense tours. 


"Te committee of conference wisely eliminated the Senate 
provision. The bill thus, in efrect, confirms the established law 
as to a charter in air transportation. There should be no question 
about that. The Congress has:considered, ana has rejected, a 
proposal to change the establisned meaninz of charter so as to 
have permitted travel ugent charters for ali-expense tours. Such 
Charters have no vlace in air transportation. This being the 
thrust or the congressional action, it would be clearly improper if 
the Civil Aeronautics Board were nereaiter to undertake to rewrite 
the law and to authorize, under guise of charter all-expense-tour 
operations, ...- + 108 Cong. Rec. 122e04-5 (1962 Emphasis added. ) 


Senator Thurmond, commenting upon the Senate version of all-expense tours 
by travel agents, staved: 


"T am advised that the CAB Bureau of Economics has advocated 
that a so-called all-expense tour concept be grafted onto the 
existing charter definition. This would be intolerable, and has 
been expressiy rejected by the conferees. The Senate receded 
from its charter definition wnicn included this all-exvense tour 
provision.” 1006 Cong. Rec. 12285 (1962). (Smphasis added. 


Senator Cotton added his opinion of the Senate version of all-expense 
tours: 
"T do wish to comment briefly on one aspect of the conference 


committee's action. The conferees agreed to drop the language in 
the Senate bill which defined charter service, and permitted the 
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sale of tickets on charter flights to individual members of the 
general public who were on all-expense-paid tours. I em wholly 
in accoré with the ating the ell-expense tour 
provision end thus refusing to confer this power on: the Board. 


"The elimination from the bill of the general Senate 
language defining cnarter service, should not, however, in my 
view, be construed as giving the Board any kind of carte blanche 
with respect to long-established principles of law relating to 
charters. The Civil Aeronautics Board has, in the past, rejected 
proposals to water down the safeguards against the abuse of 
Charter service, and I hope the Board will continue to be firm 
in this respect. The Board has a serious cbligation to see 
that_charter services do not become individually ticketed 


services through subterfuge or abuse. Cong. Rec. 12284 

The foregoing and unanimous statements of the managers of the bill, 
in both the Senate and House, demonstrate beyond peradventure that Congress 
did not intend to grant the Board authority to define all-expense tours by 
travel agents as charter trips in air transportation. Despite the Board's 
efforts to obscure the intent of Congress, there is no ambiguity. 

The Boa, on the other hand, concludes that since PL 87-528, as adopted, 


did not contain a definition of charter, therefore, "this matter was to be 


left to the Board to determine." The Board reasons strangely that because 


the Congress rejected a definition which would in fact have given the Board 
authority and failed to include any definition of chartaw then the Board 
acquires complete discretion to define "charter." If ambiguity were present, 
I still interpret the rejection of the Senate version as heentde the Congress 
did not want the Board to have the authority. However, there is no ambiguity 
as the foregoing legislative history clearly shows. | 

The Board's reasoning obscures clear legislative history and violates 
all canons of statutory construction. The Board finds, "In short, the Senate 
version of the Bill as well as the Senate committee report make clear that 
the Senate was dissatisfied with the Board's historic refusal to authorize 
inclusive tour charters." There is not one scintilla of legislative history 


of any kind to suppo:t this gratuitous conclusion. 


S0Vs 

The Board takes a position that the statements of the floor managers 
are not to be referred to and the House rejection of the Senate attempt to 
confer all-expense tour authority on the Board clarifies the entire issue. 
This is indeed esoteric statutory construction. According to the Board 
& statement of Representative Harris expressed no opinion as to the Board's 
legal authority to authorize all-expense tours. It seems to me that Mr. 
Harris was quite clear that the Board should not and further would not have 
legal authority to authorize all-expense tours. Mr. Harris, in a written 
statement submitted for the record, pointed out that the Senate bill contained 
a definition of charter which would have permitted the Board to authorize 
all-expense tour charters but the House rejected such definition. Ob- 
viously if Mr. Harris wanted the Board to have such authority he would not 
have objected to the Senate version and if he thought the Board, under the 
amended bill, had such authority he would have emphatically and clearly said 
60 at this point. 


The Act sets forth a comprehensive scheme for the regulation of all 


air carriers, including supplementals. 9/ Under this scheme it is the 


scheduled carriers who constitute the backbone of the air transportation 
system. In 1962 Congress did create a new class of carriers, supplementals, 
for one reason only, -- to supplement scheduled air transportation by pro- 
viding "charter service." Such carriers were not created to duplicate 
scheduled services by wet leasing aircraft to persons who then sell indi- 
vidually ticketed space at lower rates than offered by the scheduled 
carriers. Under the Board's decision the supplementals will have every 


Q/ Federal Aviation Act of 1958. Sec. 401. (72 Stat. 754, as amended 


by 76 Stat. 143, 49 U.S.C. 1371.) 
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incentive to avandon the planeload charter concept, the sole reason for 
their existence, and turn to the wet leasing of aircraft to tour operators. 

The Soard, on the other hand, concludes that they will have an econo- 
mic incentive to continue planeload charter service. This is illogical 
since, with the active assistance of 5,500 or more tour operators promot- 
ing the services and free of affinity regulations and restrictions against 
mass advertising, the supplementals will hardly fail to find it inviting to 
concentrate their efforts on the promotion of all-expense tours. The 
British experience in this respect is significant. The British tour opera- 
tors have concentrated heavily on selling all-expense tours since a booking 
on the scheduled airlines returns a profit of only 7-1/2 percent to the 
travel agent, whereas, on an all-expense tour charter with an independent 
airline there is a minimum profit of 16 percent, and much more if the tour 
operator charters the aircraft and preempts hotel rooms. 10/ 


"supplement" 


The "all-expense tour" as contemplated by the Board does not 
scheduled services. It merely duplicates, at cutrate fares, the services 
now available on the certificated carriers. The Board attempts to distinguish 
and to show that all-expense tours are "supplemental" in that by the use of 
the "charter" mechanism a different service is provided. It‘ contends that 
the all-expense tour is different because the passenger is subjected to the 
rigidities of a group itinerary, must be willing to travel and share facili- 


ties with strangers, must agree to the necessary regimentation of group 


travel, will be confined to predetermined departure and arrival times, is a 


“07 The Economist, February 12, 1966, p. 627. 
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éifferent class of traveler not now using scheduled services, and, finally, 
tnat the restrictions imposed by the Board make it an entirely different 
service. 

None of these attempted distinctions will stand scrutiny. To demon- 
strate that all-expense tours do not supplement, but merely duplicate, it 
is enough to construct a theoretical tour between any number of resort areas. 
Any New York tour operator could solicit the general public by means of mass 
media advertising (i-e., newspapers radio, television) for an all-expense 
tour to New York-Miami-San Juan, departing New York at 12 noon daily and 
returning to New York seven days later at 5 p.m., with one night in San Juan 
and by cruise ship to the free port of St. Thomas, at 110 percent of the 
lowest available fare, or $26.00 over the lowest available New York-Miami- 
San Juan fare, including hotel accommodations and water tour. There is no 
requirement that all tour passengers be accommodated at the same hotels or 
that they take part in the overnight side trip. As can be readily seen 
from the above, there is no rigidity of itinerary, no regimentation, and 
scheduled services can be provided. A group assembled for the purposes of 
a tour has no cohesiveness or affinity. It is not a "charter" under any 
definition but a unit for one reason only -- to be transported between New 
York, Miami, and San Juan at a cutrate price. The so-called restrictions 
impose no inconvenience for the point-to-point passengers, but the services 
do offer a substantial financial incentive. 


This same sort of service can be provided by a tour operator between 


any pair of points, 1/ viz., New York-San Juan nonstop with overnight cruises 


to two of the three Virgin Islands for $10.50 over the New York-San Juan fare. 


1i/ New York-San Francisco-Honolulu and an overnight trip to The Outer 
Islands. 
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A passenger merely interested in a New York-San Juan nonstop could remain 


in San Juan and be out of pocket only two nights' lodging and meals. This, 
of course, would be no financial deterrent to passengers ib are already 
receiving a tremendous bargain for about $10.50 above the! lowest available 
fare. The total trip cost is less than the normal fares even if the over- 
night sidetrips are omitted. Several other examples could be given, viz., 
New York-Las Vegas, Los Angeles, and San Francisco. AL1 of these tours 
would be extremely attractive to the normal vacation-bound passenger now 
utilizing scheduled services. Today the average vacation traveler is peri- 
patetic and such tours would fit in with almost any vacation schedule. 

There is therefore a reasonable basis for assuning that the majority of vaca- 
vion-bound passengers who now utilize the scheduled carriers for this type of 
service will be diverted to the tour service of the cipplamaneal carriers. 

A Gaily schedule between such points providing point-to-point air trans- 
portation would be heavily utilized by a substantial number of passengers. 
Such service could be provided every hour of the day and every day of the 
week. This is authority which the certificated scheduled (carriers do not 
have. The certificated carriers may provide all-expense oes but they are 
limited to their route structures. More important, however, is the fact 
that the certificated carriers are prohibited from providing charter trips 
in air transportation solicited not only from individual members of the 
public but also if arranged by a tour operator. 12/ Thus the principal dis- 
tinction between the two services is, in fact, that an authority is being 


granted to the unidentified tour operators which is vastly greater than that 


12/ Part 207 of the Board's Economic Reguiations. (14 C.F.R. 207.) 
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possessed by the regular carriers who have gained their certificates in 
competitive adjudicatory proceedings. The authority granted to the tour 
operators is subject only to the Board's administrative discretion, if it 
should be considered that it has retained any, and for which no guidelines 
have been set up in the new regulation. 

The Board's finding that all-expense tours are directed at and will 
attract a new class of travelers, is directly contrary to the holding of the 


Board in the Skycruise Case, 10 C.A.B. 751 (1949), wherein a request for all- 


expense tour authority was denied for the reason that it was merely duplica- 


. 


tive of the service of the scheduled carriers. It was there stated: 


"In the final analysis, we are not convinced that the 
evidence in this case warrants the conclusion that the pub- 
iic convenience and necessity require the proposed service. 
While facilities providing for escorted tours serve a use- 
ful public purpose, it has not been satisfactorily demon- 
strated that such purpose cannot be met by the presently 
certificated carriers and routes. The record discloses that 
tne services of the domestic carriers cover all types of 
vacation travel by air, and that the establishment of any 
additional service to accommodete vacation travel would re- 
sult in substantial diversion of traffic and revenue con- 
trary to the public interest. The applicants' contention 
that there will be no diversion since the potential to be 
tapped will represent newly generated traffic is not persuasive. 
in our judgment, group escorted travel, like any other form 
of tourism, has its origin within vacation travel, and any 
additional anc duplicating service of the type here proposed 
would diminish the size of the vacation travel market presently 
availaole to the domestic certificated carriers. The impact 
of such services and the losses resulting therefrom may have 
a serious effect upon these latter carriers." 10C.A.B. 751, 


755 (i9%9). 


Tne Board's well-reasoned conclusions in the Skycruise Case apply with 


equa, if not greater, force to this case for there is here no evidentiary 
record as to the public need for such services, or its diversionary impact 


on the scheduled services. 
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The Board finds that all-expense tours will not divert traffic from 


he scheduled carriers primarily on the theory that tour operators will 
iack the financial incentive to promote such tours. The previously men- 
tioned British experience rebuts this conclusion and, further, since a 
large part of such traffic is promoted and sold by travel agents, agents 
offering all-expense group tours on flights they have committed themselves 
to charter will logically channel their group tour traffic to such charter 
flights in order to preserve their investments in Srnanisetion and promotion, 
Indeed the Board's decision raises a substantial conflict-of-interest issue. 
The travel agents now account for approximately 30 percent of the scheduled 
carriers' traffic, but under the Board's decision these travel agents, who 
are the legal agents of the scheduled carriers, will esoie their direct 
competitors. 

The. Board finds that, in any event, diversion will de de minimis 
ana, in view of the high current weenie of the scheduled carriers, they 
can withstand the impact of uncontrolled entry and unregulated point-to-point 
competition. There is no basis in the record for this finding and such a 
conclusion is contrary to the regulatory scheme irrespective of the amount 
or diversion. 

Assuming, arguendo, that all-expense tours by tour operators are legal, 
then before the Board could properly determine that suthonicatvens should 
issue, @ proceeding similar to that of the Air Freight Forwarder Case, 9 C.A.B. 
473 (1948) is required. In that case 78 identified applicants each sought 
specific authority to engage as indirect air carriers in the transportation 


of property. These applicants submitted full and complete plans of proposed 
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operations and submitted evidence of the need for such authority. As a 
result the Board was acle to make an intelligent determination as to whether 
the public interest required airfreight forwarders. The Air Freight case 
was a thoroughly threshed-out adjudicatory procescing. In the case herein 
the Boaré Goes not know the identity of the applicants, the plan of opera- 
tions, if a need exists for such service, or whether it is in the overall 
public interest. 

These matters are even more important here than in the case of the 
forwarders since the tour operators will be the principals and, in effect, 
the actual operators of the aircraft. Airfreight forwarders do not operate 
aircraft, determine the points to be served, or the frequency of operation. 
Before the Board issues authority by exemption to indirect carriers it 


must make findings of public interest and public need. The Board is here 


unable to make such findings. Moreover, it can scarcely circumvent the 
illegal action or supply the missing evidence vy labeling its course experi- 
mental or developmental. 

Under the Board's decision any one, including existing travel agents, 
can qualify as a tour operator merely by filing a statement of qualifications. 


There are 7.0 substantive standards set forth oy which the Board can measure 


qualifications. Therefore, presumably any one filing a statement is qualified 


and it would appear that the Board must issue an authorization since it has 
ly, 


retained no discretion. Obviously, an evidentiary hearing is necessary. 
Without an investigation, with known applicants, the Board has relinquished 
its statutory authority and opened the door to uncontrolled entry and wasteful 
competition. 

/s/ WHITNEY GILLILLAND 
——"Ty/ Federal Aviation Act of 1958. Sec.ll6(b). (72 Stat. 771, L9 U.S.C. 


1386.) 
LL/ New Part 378, Subpart B, sec. 378 .11(a)e 
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Ex Parte No. MC-29 (Sub-No.1) 


APPENDIX 


I. Revised regulations relating to special operations applications and 
certificates proposed by the National Bus Traffic Association 


(a) “ALL Applications for Special Operations Certificates, pursuant to 
the provisions of Section 207(a) of the Interstate Commerce Act, 
for authority to transport passengers in "Round-Trip Sightseeing 
or Pleasure Tours" on a territorial, State, county, area, or re- 
gional basis, shall specifically set forth the service ‘proposed as 
follows: 


"* * *the transportation of passengers and their baggage, 
in Special Operations limited to Round-Trip, Sightseeing 
or Pleasure Tours designed for leisurely travel, as dis- 
tinguished from expeditious point-to-point transportation, 
subject to all of the following requirements: 


(1) Each such Tour mst include: 


(i) sightseeing stops en route or stops 
at points or events of interest en 
route, and 


(ii) an overnight stop every night during 
the entire tour, and 


On each such Tour the passengers must: 


(i) maintain their identity as a group. 
for the duration of the tour, and 


(ii) engage in some group activities that 
are organized, supervised and controlled 
by the carrier, and 


(iii) be accompanied by a tour conductor or 
guide (who may be the driver of the 
vehicle qualified to act as a tour 
conductor or guide), and 


(3) The price of each such Tour mst include all of the 
following elements: 


(i) some of the meals, and 


(ii) lodging for each night during the entire 
tour, and 


(iii) admission fees to any points or events of 
interest visited for which a fee is charged, and 
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(iv) the cost of transportation." 


All Applications for Special Operations Certificates which are not 
expressed in the exact language used in Paragreph (a) shall specify 
with particularity the specific points of origin and destination by 
mame and not on a territorial, State, county, area, or regional 
basis. 


Every Applicant for a Special Operations Certificate snall be required 
to prove public convenience and necessity for the specific authority 
sought, and in the case of Applications now expressed in the exact 
language used ‘in Paragraph (a), shall be required to prove that pub- 
lic convenience and necessity requires service from, to, and between 
each origin and destination named in the Application. 


Any Special Operations Certificates issued by the Commission pursuant 
to such Applications shall specify the conditions and limitations set 
out in Paragraphs (2) or (b) in order to prevent the establishment of 
Reguiar-Route Service under such Special Operations Certificates. 


special operations" proposec by Mannattan Transit Co. et al. 


Definition of 


Definition of "special operations". Operations of motor common 
carriers of passengers shall be deemed to be "Special operations" 
when they are called "special operations" in a certificate of 
public convenience and necessity issued by this Commission or when 
the certificate holder is authorized to perform any of the 
following: 


1. Service in sightseeing or pleasure tours. 

2. Service in religious pilgrimages to shrines or 
other places of worship. 
‘Non-scheduled service to anc from seashore and 
other pleasure and health resorts. 
Service to and from air ports. 
Door-to-door non-scheduled service. 
Service limited to the transportation of no more 
‘than a certain number of passengers in a single 
vehicle. 
Any other service designated for a limited or 
particular purpose. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINSTON, D. C- 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D C., 
on the llth day of March; 1966 


Docket 13795 et al. 


A full public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the record, having 
issued its opinion containing its findings, conclusions, and decision 
which is attached hereto and made a part hereof; 


IT IS ORDERED: 


1 That certificates of public convenience and necessity for 
supplemental air transportation in the forms attached hereto be issued 
to American Flyers Airline Corp., Capitol Airways, Inc., Johnson Flying 
Service, Inc., Modern Air Transport, Inc , Purdue Aeronautics Corp. , 
Saturn Airways, Inc., Southern Air Transport, Inc., Trans International 
Airlines, Inc., World Airways, Inc,, and Zantop Air Transport, Inc, 


2. That said certificates shall be signed on behalf of the 
Board by its Secretary, shall have affixed thereto the seal of the 
Board, and, subject to extension of their effective dates in accord~ 
ance with the provisions of said certificates, shall be etfective 
on May 13, 1966. 


3. That the record in this proceeding be amit hereby is 
reopened for further hearing at a time and place hereinaiter to be 
Gesignated on the qualifications for supplemental air transportation 
of Uverseas National Airways, Inc,, Standard Airways, Inc., and 
Vance International Airways, Inc. 


: 4 ‘That the interim certificates and interim authority of the 
supplemental air carriers listed in paragraph 1 hereof shall terminate 
upon the effectiveness of the certificates issued hereunder: Provided: 
however, That the interim authority now held by such carriers to engage 
in overseas and foreign air transportation and in air transportation 
between places in the same territory or possession shall continue in 
effect until further order of the Board, 


DOM 


5, That the interim certificates and interim authority of the 
carriers listed in paragraph 3 of this order shall continue in effect 
,until further order of the Board, 


6, That, except to the extent otherwise indicated, the motion 
filed on September 20, 1965, by Overseas National Airways be and it 
hereby is denied; and that the motion filed on September 27, 1965, by 
World Airways be and it hereby is dismissed. 


7. That all applications consolidated herein for supplemental 
certificates, cxcept insofar as such applications seek authority for 
overseas and/or foreign air transportation and/or air transportation 
between places in the same territory or possession, heretofore filed 
by Conner Air Lines, Inc,., Holiday Airways, Inc., Stewart Air Service, 
and United States Overseas Airlines, Inc., be and they hereby are 
denied, and that cecision upon such applications, insofar as not denied, 
oy this paragraph, be and it hereby is deferred until further order of 
the Board. 


8, That decision on the applications of Overseas National Airways, 
Standard Airways, and Vance International Airways be an it hereby is 
ceferred until further order of the Board, 


9. That, except to the extent otherwise indicated, all applica~ 

ions consolidated in this proceeding. except insofar as such applica- 
tions seek authority for overseas and/or foreign air transportation 
and/or air transportation between places in the same territory or 
possession of the United States filed by the carriers listed in para- 
graph 1 of this order, be and they hereby are denied; and that decision 
upon such applications, insofar as not denied by this naragraph or 
hereinabove grantcd, be and it hereby is deferred until further order 
of the Board, 


10. That there be and hereby are adopted and issued concurrently 
herewith regulations of the Board designated Part 378 of the Special 
Regulations and amended regulations of the Board designated Part 208 of 
the Economic Regulations, which are attached hereto and mace a part 
hereof, and which shall be effective on May 13, 1956. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C 


SUPPLEMENTAL AIR SERVICE PROCEEDING 


DOCKET 13795 et al. 


RECOMMENDED DECISION OF EXAMINER ROBERT L PARK 
AUG 2 7 71965 


Served: 


Upon: APPLICANTS: 


Leonard Bebchick, 1225 - 19th Street, N W., Washington, D. C. 20036, 
for AAXICO Airlines, Inc. 

Ramsay D. Potts, 910 - 17th Street, N. W., Washington, D. C. 20006, for 
American Flyers Airline Corpcration 

George Berkowitz, 233 Broadway, New York 7, New York, for Capitol Airways, 
Inc. 

FA. Conner, Agent, P. 0 Box 122, Miami Springs, Florida, for Conner 
Air Lines, Inc 

Warren E. Miller, 810 - 15th Strect, N. W., Washington, D. C , for 
Conner Air Lines, Inc , and Johnson Flying Service, Inc. ; ; 

Robert R_ Johnson, President, Jonnson Flying Service, Inc., Box 1366, 
Missoula, Montana, for Johnson Flying Service, Ince. 

Howard S_ Boros, 711 ~ 14%h Street, N W., Washington, D. C. 20005, for 
Holiday Airways, Inc 

James P. Becker, Agent, Trenton Airport, Trenton, New Jersey, for Modern 
Air Transport, Inc. 

Albert F. Beitel, 905 Americar. Security Building, Washington, D. C., for 
Modern Air Transport, Inc. 

C. Booker Powel], 1010 Vermont Avenue, Washington, D. C., for Overseas 
National Airways, Inc, 

Jerrold Scoutt. Jr., 1104 EBrawner Building, 888 - 17th Street, N. W., 
Washington, D. C. 20006, for Purdue Aeronautics Corporation and World Airways, 
Inc. 

Lester M. Bridgeman, 1027 Woodward Building, Washington’ 5, D. C., for 
Saturn Airways, Inc., and Vance International Airways, Inc. 

James J. Bierbower, P OQ Box 19067, Washington 6, D. C., for Southern 
Air Transport, Inc. 


(continued) 


Exceptions, if any, must be filed with the Docket Section, Civil Aeronautics 
Board, Washington, D. C 20428, and served upon all parties within 10 days after 
the date of service shown above. Bricfs may be filed and served on all parties 
within -. days after the date fixed for filing exceptions 
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Robert E. Fraley, 11065 Baird Avenue, Northridge, California, for 
Standard Airways, Inc., and Stewart Air Service. 

Join J. Klak, Klak & Gerth, $18 LaSalle Building, 1028 Connecticut 
venue, Washington, D. C, 20036, for Standard Airways, Inc. 


Edgar A. Stewart, Sr., Municipal Airport, Chico, California, for Stewar? 


ie) Burwell, 720 Federal Bar Building, Washington, D. C. 20006, 
for Trans International Airlines, Inc. 

Arnold Rotman, Weiner & Rotiran, 6901 Topanga Canyon Boulevard, Canoga 
Park, California 91303, for United States Overseas Airlines, Inc. 

Vance Roberts, P. 0. Box 320, Boeing Field, Seattle, Washington, for 
Vance International Airways, Ine. 

James H, French. 1625 K Street, N. W.. Washington, D. ©. 20006, for 
Zantop Air Tr Transport, Tne. 

Robert 3, Wilson, 1120 Connecticut Avenue. N. W., Washington 6, D. C., 
tor Zantop Air Transpert. Ine. 


CARRIER INTERVENORS 


donn W. Kern, Ili, 912 American Security Building, Washington 5, D. C., 
for se ea International, Inc. 
Pogue & Neal, 100i Connecticut Avenue, N. W., Washington, D. C., 
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Robert Kadlec, Piedmont Aviation, Smith Reynolds Airport, Winston-Salem, 
North Carolina. for Piedmont Aviation, Inc. 

Stephen L. Gelband, 1001 Connecticut Avenue, N W., Washington, D C. 20036, 
for Seaboard World Airlines. Inc. 

J. kK. Courtenay, Southern Airways, Inc., Atlanta Airport, Atlanta, Georgia, 
for Soutiern Airways, Inc. 

Theodore I. Seamon, 706 Woodward Building, Washington, D C., for Trans 
Caribbean Airways, Inc. 

R._E. McKaughan., President, llth Floor, Lincoln Liberty Center, Houston 2, 
Texas, for Trans-Texas Airways, Inc 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SUPPLEMENTAL AIR SERVICE PROCEEDING 


DOCKET 13795 et al. 


— 


It is recommended that the Board find: 


1. Six applicants -- Conner Air Lines, Inz., Holiday Airways, Inc., 
Overseas National Airways, Inc., Standard Airways, Inc., Stewart Air Service, 
and United States Overseas Airlines. Inc., -- do not possess the qualifications 
necessary for certification as supplemental air carriers'and their applications 
should therefore be denied ; 


2. The remaining eleven applicants -- American Flyers Airline Corp. , 
Capitol Airways, Inc.. Johnson Fiying Service. Ine , Modern Air Transport, 
Inc., Purdue Aeronautics Corp., Saturn Airways, Inc.-AAXICO Airlines, Inc., 
Southern Air Transport, Inc » Trans International Airlines, Inc.., Vance 
International Airways, Inc , Worid Airways, Inc., and Zantop Air Transport, 
Inc., -- should all be certificated to engage in supplemental air transporta- 
tion domesticaliy between the 50 Ssates and tre District of Columpia. 
Certifications required for Supplenental air transportation between the 
United States and overseas and foreign areas are as follows: (a) Canada -- 
Johnson and Purdue; (b) Canada and Mexico -- Amerizan Flyers, Modern, Vance, 
and Zantcp; (c) Caribbean -- American Flyers, Capitol, Saturn-AAXICO, Southern, 
TIA, and World; (d) Centrai and South America -~ TIA and World; (e) Transpacific-- 
Southern, TIA, and World; ard (f} Transatlantic ‘cargo only) -- Capitol and 
Saturn Except in the transatlantic area where the carriers selected already 
have passenger charter authority, all certificates should include operating 
rights with respect to both persons and property 


3. All of the successful applicants shoulda retain worldwide authority 
to perform pianeload charters for the Department of Defense on a permanent 
basis : 


4. The supplemental air transportation services authorized include 
the following: (a) traditional planeload passenger and cargo charters; 
(b) split charter authority limited to tragitional passenger charters, 
which would permit a m.ximum of three groups per aircraft’ with each group 
to consist of 4O or more passengers; (c) ali-expense tour: charters to tour 
operators. 
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5. All-exoense tour charters should be authorized under regulations 
which, among other things. (1) require individual pre-flight approvals from 
the Board and any necessary exemptions for tour operators before such charters 
are operated; (2) set’ minimum duration and stop requirements of seven days 
with at least two destination cities, no less than 50 miles from each other, 
to be served on each tour; and (3) require that the cost to the passenger of 
the tour be at least 110 percent of the lowest basic, applicable fare of the 
scheduled air carriers, provided that in all cases the ground elements of the 
tour shall cost at least $15. 


6. Except for all-expense tour charter authority, the certificates 
authorizing interstate sappiemer:tal air transportation should be permanent. 
Interstate all-expense tour charter authority, and all certificates for 
overseas and foreign ‘supplemental air transportation, should be granted for 
an experimental period of five (5) years. 

7. Regulations relating to supplemental air carriers should be revised 
in accordance with the recommendations contained in Appendix F hereto. 
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RECOMMENDED DECISION OF EXAMINER ROBERT L. PARK 


INTRODUCTION 


Simpiy stated, the basic purpose of this proceeding is to provide the 


factual record necessary for a comprehensive and cohesive review of the future 
role of the supplemental air transportation industry in this Nation's air 
transportation system. As finally constituted, the case involves some 39 
applications prosecuted by 18 applicants, which generally anek the most 
unrestricted possible type of certificate of public convenience and necessity 


that would authorize worldwide charter operations for the transportation of 


V/ 


both civil and military passengers and property. 
After tne usual preliminary procedural steps, the case’ proceeded to 

puolic hearings, which were conducted in two Stages: the first was devoted 

to the more generalized considerations of public convenience and necessity, 


and the second to the fitness and qualifications of the individual applicants. 


In addition to the applicants, numerous other parties were granted leave to 


intervene, the most active of which in their participation throughout the 


1/ The applicants are: AAXICO Airlines, Inc. (AAX'CO), American Flyers 
Airline Corp. (American Flyers), Capitol Airways, Inc (Capitol), Conner Air 
Lines, Inc (Conner), Johnson Flyiag Servise, Inc. (Johnson), Madern Air 
Transport, Inc. (Modern), Overseas Kationa Airways, Inc (ONA), Purdue 
Aeronautics ae (Purdue), Holiday Alcways, Inc (Holiday), Saturn Airways, 
Inc. (Saturn), Southern Air Transport, Inc (Southern), Standard Airways, Inc. 
ee tandard) , Stewart Air Service (Stewart), Trans International Airlines, Inc. 

(TA), United States Overseas Airlines, ing: (USOA), Vance International 
Airways, Inc (Vance), World Airways, Inc (World), and Zantop Air Transport, 
Inc. (Zantop) Two applications of an additional applicant, Sourdough Air 
Transport, were 4 part of the proceeding through the hearing phase but 
subsequently were dismissed for want of prosecution. Order E-21676, January 14, 


- 1965. 


Bu dets 


#eding were the Poard's Bureau of Esonomic Regulation (Bureau) and the 


an ste war telgt, 7 ee : 2/ 
Lificaues route carriers (Joint Intervenors). 


Sae hearings have been completed, oriefs to the Examiner have been 
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Ascordingiy, this rescmmeades 
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Since the inception of regulation in 1958 under the Civil) Aeronautics 
Act, the predecessor to the present statute, the American air transportation 
system has had "nonscheduled", "irregular", or "supplemental" sperators 
Originally they functioned under a general exemption which relieved tnem 
of the necessity of obtaining a certificate of public converience and 
necessity required by section 401(a) of the Act and of complying with 
certain additional regulatory provisions that otherwise would be applicable 
to their limited operations. a/ In the initial years their flight activities 
tended tc be of a highly specialized nature, conducted with small aircraft, 
and normally cf a kind associated with a fixed base operation. 

The close of World War II brought with it a substantial surpl.s of 
darge transport-type aircraft ani flight-oriented peredinal: desirous of 
placing them in commercial service. This development meant an increased 
economical significance for "nonscheduled" air transportation services and 
it also posed additional regulatory problems for the Board. The Board 
responded first by modifying its blanket exemption vepuletion in 1947 to 
require, among other things, a Letter of Registration from the Board as a 
condition precedent to operations with large aircraft, the holders of which 
were known as large irregular carriers. Generally speaking, these carriers 


were authorized to engage in interstate and overseas air transportation of 


Persons and property (and foreign air transportation of property only) between 


4/ Then, as new, the exemption provision (section 416(b)) enabled the 
Board to relieve an air carrier of such requirements upon appropriate findings 
of undue burden upon the carrier and of public interest. 
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any two points, provided that the services were held out and operated on an 
infrequent and irregular basis. 3/ 

Although the Board imposed a "freeze" on issuance of new Letters of 
Registration in 1948, the large irregulars continued to operate in this 
fashion until 1949., In that year the regulation was again revised so as to 
terminate the blanket exemption, and the Board in lieu thereof began to act 
upon applications for individual exemption authority. These applications 
were in various stages of processing when the Board, in September 1951, 
decided to institute the Large Irregular Air Carrier Investigation, Docket 
5132 et al. The purpose of the Investigation was to determine (1) the 
appropriate place of the large irregulars in the national air transportation 
system and the extent of the operations which they should be permitted to 
conduct, (2) the carriers to receive operating authority, and (3) whether 
the authorization should be by way of certificate under section 401 of the 
Act or by exemption from the certificate and.other requirements. 

The Investigation consumed over a decade of hearings, decisions, and 


court litigation. In 1955 the Board decided the public interest issues in 


the case. of It found that the large irreguler carriers, thereafter to be 


5/ The various geographic components of air transportation are defined 
in section 101(21). In general terms, interstate operations are between the 
50 states; the overseas category involves air transportation service between 
the United States and its territories and possessions; and foreign air trans- 
portation is:that between a place in the United States and a place outside 
thereof. 


6/ Investigation, 22 C.A.B. 838 (1955). 
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known as supplemental air carriers, were performing a useful public service 
responsive to a public need and that their authority should’ be continued and 
enlarged The Board concluded that, in addition to an unlimited number of 
planeload charter Operations, the supplementals should be permitted to conduct 
regularly schedused individual Services up to a maximum frequency of 10 one- 
way flights per month between any two points u/ At the time the Board did 
not undertake to decide the questions concerning the applicants! qualifications 
end the form of a.thority ultimately to be granted, but toutes an exemption 
giving the entire class of carriers the new authority on an interim basis 
pending resolution of these further questions. Upon judicial review the 
Court, while not taking issue with the Board's determination as to the need 
rcr and scope of supplemental Services, found that the Board's action was 


defective in that the Board had made insufficient findings to support the 


interim exemption, since it could not be determined from the Board's order 


what. circumstances "could make certification an undue burden" on the 


supplementals or why their certification "is not in the public interest." 8/ 


V/ Geographically, the authority to operate charter flights and limivea 
frequency individual passenger and cargo services applied in interstate, intra- 
territorial (excluding services within Alaska), and overseas air transportation, 
while flights in foreign air transportation were to be restricted to charter 
a..d individualiy waybilled cargo services only. For reasons not here pertinent, 
the new authorizations as to foreign air transportation did not become effective, 
and the authority in this area reverted to the preexisting "irregular" authority. 
Order E-10161, April 3, 1956. 


8/ American Airli Inc. v. C.A.B., 98 U.S. App. D.C. 348, 235 F 2a 
845, 851 (1956), cert. den. 353 U.S. 905 (1957). 
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While the judicial review proceeding was pending, and subsequently, 
the Investigation was going forward on the issues of carrier qualification, 
carrier selection, and the form of authority to be issued. In 1959 the 
Board reached final decision in the interstate phase on these questions 


and issued certificates to the applicants comprising the supplemental air 


carrier class who were found to be qualified. o/ These certificates, among 


other things, authorized the holders to engage in air transportation domestically 
of the scope found required in the 1955 decision, without regard to fixed 

routes or designated points. Upon judicial review, however, the Board's 

action was again found to be legally defective, this time by virtue of the 
Court's holding that section 401(e) of the Act precluded the issuance of 


certificates as granted by the Board which did not contain named terminal 


10/ 


and intermediate points, and also precluded the 10-flight limitation. 
Being thus unsuccessful in its efforts to authorize supplemental air 


carrier operations of the type and scope it deemed required by the public 


Q/ Investigation, 28 C.A.B. 224 (1959). The Board thereafter decided 
to issue similar certificates in the overseas and foreign phases. Investigation, 
32 C.A.B. 856 (1961). However, the President withheld his approval and the 
certificates never became effective in view of the Court's action in the 


United case, infra. 


20/ United Air Lines, Inc. v. C.A.B., 108 U.S. App. D.C. 1, 278 F.2d 
446 (1966), vacated sub nom. Al] American Airways, et al. v. United Air 
Lines, ot al., 364 U.S, 297 (1960). Section 401(e). of the Act as it existed 
av that time contained an unqualified requirement for specification of terminal 
and intermediate points in a certificate and an explicit direction that no 
certificate should restrict the right of a carrier to add or change schedules, 
equipment, etc. As noted infra, there have been subsequent amendments of the 
Act directed to these problems as they relate to supplemental air carriers 
(section 401(e)(3) and (e)(4)). 
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interest, the Board presented the matter to Congress for clarifying 
legislation. The Congress first enacted stop-gap ere legislation - 
which was designed to afford Congress further time within which ts consider 
the broader questions. L/ To this end, it authorized the Board to validate 
previously existing certificates and to confer interim operating authority 
to engage in supplemental air transportation for a further Tericd of 20 
months. Then, on July 10, 1962, Congress enacted Public Law 87-526, 12/ 
which is of direct relevance to the present proceeding. 

Among other things, Public Law 87-528 amended the Act by adding new 
definitions of "supplemental air carrier" 13/ and "supplemental air 
transportation" 14/ as well as a new subparagraph to section 401 of the 


Act concerning the issuance of certificates for supplemental air trans- 


portation. Li/ The net effect of these various actions was to supersede 


all prior regulation o7 the supplementals and to confine the future role 
of these carriers exclusively to the operation of charter services. The 
supplemental air transportation which the Board may authorize was limited 


to that which would supplement the scheduled services certificated pursuant 


Public Law 86-661, 74 Stat. 527, July 14, 1960. 
76 Stat. 143. 
Sec. 101(32). 
Sec. 101(33). 


Sec. 401(d)(3). 


Sig. 
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to other subsections of section 401(d), 16/ and is to be made subject to 
“such limitations as the Board shall find necessary to assure that the 
service rendered pursuant thereto will be limited to supplemental air 
transportation as defined in this Act." 12/ As far as the specification 
of terminal and intermediate points in supplemental air carrier certificates 
is concerned, the amended Act requires such specification to the extent that 
the Board considers it practicable, and otherwise it "shall designate only 
the geographical area or areas within or between which service may be 
rendered." 18/ 

In addition, upon findings of fitness, willingness, and ability properly 
to perform such transportation and to conform to regulatory requirements, the 
legislation empowered the Board to issue new interim certificates or new 


interim authorizations for supplemental air transportation to those applicants 


16/ Ia. 
17/ Sec. 401(a) (3). 


18/ Section 401(e)(3). Other of the principal amendments of the Act 
should be briefly noted. Section 401(n) was added to give the Board broad 
powers with respect to supplemental air carriers in the imposition of require- 
ments for insurance, performance bonds or equivalent security arrangements for 
the protection of ‘the public, and minimum standards of operational performance, 
It also imposed a continuing fitness requirement upon the supplementals and 
‘gave the Board powers of suspension and revocation under particular condi- 
tions. The Board's authority to impose civil penalties was extended to 
violations of economic regulatory provisions (section 901), and under new 
section 417 the Board may issue special operating authorizations to supple- 
mental air carriers so as to enable them to meet temporary needs for 
individually ticketed and individually waybilled service between points 
within the United States, upon finding the existence of the circumstances 
specified in this section. 
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eting specified requirements, which would be effective pending disposition 
their applications for permanent authority pursuant to section 401(a) (3) 
19/ 

the Act. = In order to ease the transition to an all-charter type of 
operation, Public Law 87-528 also authorized the Board to permit, for a 
phase-out period not to exceed two years from date of enactment of legislation, 
continuation of individually ticketed and individually waybilled services 
subject to certain restrictions. 20/ 

The Board's initial processing of the requests for interim authority 
was completed in the fall of 1962. All of the supplemental air carriers 
issued interim certificates were authorized (1) to perform unlimited cargo 
and passenger charter flights in interstate air transportation, (2) to 
engage in air transportation of persons and property pursuant to contracts 
with the Department of Defense, and (3) to conduct cargo charter flights 
in overseas and foreign air transportation subject. to certain conditions. 
Virtually all were granted civil passenger charter rights in overseas air 
transportation, mostly for use as bagkhauls in conjunction with military 
operations, and a few may conduct intraterritorial cargo and/or passenger 


charter flights. No supplemental initially received authority! to transport 


passengers in foreign air transportation, However, more recently two 


supplemental carriers were certificated to provide transatlantic civil 


19/ P.L. 87-528, Sec. 7. 
20/ Sec. 9. 


si! 
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21/ 


passenger charters, and the interim certificates of four other supplementals 


the transpacific or transatlantic areas, or both, for temporary periods. 22/ About 


half of the interim certificate holders were granted certificates that included 
authority to conduct individually ticketed and individually waybilled services 
during the transitional period, authority which expired on July 10, 1964, by 
the terms of Public Law 37-528. 

Despite the tortuous course of their fortunes through the entire period 
,of their development, the large irregulars and their successors, the supple- 
mentals, by one means or another retained continuous authority to operate 
while the obstacles in their path were being removed. Their ranks, however, 
were suodstiantially depleted dee to such factors as economic attrition, 
certification for scheduled services, revocation for violations or failure 


to operate, Board findings of lack of qualification, and the like. Thus, 


21/ Capitol and Saturn in the Transatlantic Charter Investigation, Docket 
11908 et al.; orders E-20530 and E-20531 served March 3, 1964. The Board originally 


alsc selected ONA as a third carrier but the President returned the Board's order 
without his approval because of se~ious questions concerning ONA's financial fit- 
ness that arose after the Board's decision. The record has now been reopened for 
further hearings to determine whether supplemental service additional to that 
provided vy Capitol and Saturn should te authorized, and if so, by whom. Order E- 
21966, March 30, 1965. 


22/ World and TIA both received such authority with respect to transpacific 
operations for the interim period pending disposition in this proceeding of their 
applications for permanent certificates. Orders E-21304, September 21, 1964, and 
E-2157L4, December 9, 1964. The same two carriers may now perform transatlantic 
passenger charters for the 1965 season, with their authority expiring on September 30, 
1045. Order E-22045, April 16. 1965. More recently American Flyers and Modern both 
received identical transatlantic authority. Order. E-22260, June 2, 1965; order E- 
22357, June 24. 1965, 


eek eee 


in contrast to the 142 Letters of Registration issued to irregular 


carriers in the 1947-1948 period, only 30 supplemental air ¢arriers held 


authority as of the date of enactment of Public Law 27-528 Twenty-seven 
applications for interim authority under that legislation ware preecssed 
by the Board and, insofar as relevant here, 15 were granted. 

The present proceeding is the culmination of this evolutionary process, 
for it is here that disposition will be made of the applications for 
permanent certificates as supplemental air carriers filed pursuant to 
Public Law 87-528. Fifteen of the 18 applicants are the 15 survivors who 
were issued interim certificates or authority; 23/ two others, Conner Air 
Lines and Stewart Air Service, are former large irregular carriers which 
do not hold interim authority; and the remaining one, Holiday Airways, is 
&@ new company with no prior experience in conducting air transportation 


services. 


THE ISSUES 
From the foregoing discussion it is evident that the questions for 
decision run the entire gamut of matters relevant to ascertaining the 


permanent place, if any, of the supplemental air carriers in the air 


23/ Of the 15, only 12 have been Operating currently. They are AAXICO, 
American Flyers, Capitol, Johnson, Modern, Purdue, Saturn, Southern, TIA, 
Vance, World and Zantop. AAXICO previously was an all-cargo, carrier rather 
than a supplemental air carrier but was able to qualify under the provisions 
of FL 87-528. USO4's interim certificate was revoked for lack of financial 
qualification (order E-21325, September 24, 1964); Standard was suspended on 
the same grounds by order E-20468, February 12, 1964; and ONA discontinued 
operations on October 4, 1963, and is presently involved in bankruptcy pro- 
ceedings. 
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transportation system. As stated by the Board, the ultimate issues are those 
posed by section 401(d)(3) of the Act, viz., 
"(1) whether the public convenience and necessity require 

the supplemental air transportation requested by the applications; 

(2) whether the applicants are fit, willing, and able properly to 

perform the transportation covered by their applications and to 

conform to the provisions of the Act and the rules, regulations, 

and requirements of the Board thereunder; and (3) what limitations, 

if any, should be imposed by the Board to assure that the service 

rendered pursuant to any certificate to be issued will be limited 

to supplemental air transportation as defined in the Act." 24/ 
Included are not only questions relating to civil operations involving supple- 
mental air transportation but also those concerned with the extent to which 
any of the applicants should be certificated to provide air transportation 
services for the Department of Defense. 

These extensive issues logically divide themselves into public convenience ; 


and necessity, fitness, and regulation issues, and include numerous subissues 


within each category. 25/ In broad outline, public convenience and necessity 


matters are concerned primarily with the public need for supplemental air 
carrier service, and require consideration of the impact that certification 
of the applicants, or any of them, would have on the other presently certific. ted 
carriers. Also inherent in the "need" aspect of the proceeding is the 
determination of whether the public convenience and necesssity require that 
any authority granted be issued to a class of carriers, as has been the Board's 
24/ Order E-20573, March 13, 1964, p. 3. 
25/ The subissues as developed as the result of the prehearing conference 


are contained in Appendix A to the Prehearing Conference Report, issued June : 


1964. 
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practice heretofore, or whether such authorizations should be tailored to 
meet particular needs and requirements. Geographically, the possible areas 
for certificating operations by the applicants are worldwide in scope, except 
that the Board has excluded from consideration here any grant of authority 
to supplemental air carriers for civil passenger charter flights in the 
transatlantic area and the authorization of supplemental air transportation 
within Alaska. 26/ 

Fitne is essentially the matter of ay ication applicable to any 
party seeking certification, and the Standards used in making this judgment 
must give due recognition to any inherent differences between supplemental 
air transportation and the more conventional types of certificated operations. 
Important ingredients are both operational and finansial fitness, as well 


as comparative qualifications in those instances where the Board may be 
picking and choosing between competing applicants. The terms, conditions, 
and limitations imposed on tie Supplementals must assure sound reguiation 


and adequate protection of the puciic; and they mt carry out the Congressional 


Girective that the services permitted be of a kind that "Supplement the 


Scheduled service" authorized by other types of certificates issued by the 


26/ Orders E-20573, March 13, 1964, and E-20902, June 53; 1964. As 
indicated previously, section 401(e)(3) requires that any certificates 
issued designate terminal and antermediate points if "practicable", and if 
not, the designation in lien thereor of the geographic area or areas for 
Service, In addition, it already has been noted that the disposition of 
all applications is subject to approval of the President insofar as they 
request authority to engage in overseas and foreign supplemental air trens- 
portation. All applicants except Stewart Air Service have requested this 
authority, and copies of their applications making this request have been 
transmitted to the President in accordance with the provisions. of section 
801 of the Act. 


Stated somewhat differently, there is a basic statutory mandate that 
autiorizationus for supplemental ai: transportation, which by definition is 
contineé to “charter trips in air transportation", respect the distinction 


between charter or group transportation, on the one hand, and individually 


ticeseved anc indivicually waybdilled air transportation services, on the other a 


Except. in situations contemplated by section 417 cf the Act, individual services 


she enactment cf Public Law 87-528, the sole pre- 


28/ 


carriers. 
szhout has been upon the applicants! 
wd nature of their authority. Virtually all of 
vi tne tistorls barriers against the supplementals 
cperations in foreiga air transportation so 
passenger and cargo charter 


2065: 3% ali ge ni . cpen to them under the issues in this 


a grant of authority of identical 


found qualified. 22/ And all urge that the Board 


Sefines "supplemental air transportation" as 
portation, other than the transportation of 
uant to a certificate of public convenience 
to section 491(a)(3) of this Act to supplement 
xizec by certificates of public convenience and 
sections 401(d)(1) and (2) of this Act." 


-le “y which supplementals may be authorized 
Oo meet temporary ané Lami is individual services. See f.n.18, 


29/ To the tent relevant, the positions of the various applicants 
are discussed in the summaries set forth in Appendix A hereto. 
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in delineating their authority redefine the word "charter" to include "all- 
expense tour" charters to ticket agents or "split" charters, or both, in 


addition to the traditional planeload charters now authorized. 20/ 


The pertinent contentions of the parties concerning the issues and the 


relevant evidence in support of their positions are discussed in appropriate 


30/ As will appear in more detail later. the word "charter" is undefined 
in the Act. Generally, the Board has heretofore restricted its meaning to the 
engagement of the entire capacity of an aircraft by a person'for his own use or 
by a representative of a group for the use of such group, provided, however, that 
ticket agents may not charter aircraft themselves and in turn sell transportation 
to the puolic on an individual basis. The usual types of planeload charters are 
"pro rata" charters, where the cost is divided among the passengers transported; 
"single entity" charters, where the entire cost is borne by the charterer; and 
"mixed" charters, where tne cost is absorbed partly by the participants and 
partly by the charterer. 


"Split" charters are ones in which one-half of an aircraft is engaged by 
one person or group otherwise eligible to obtain charter services, and the 
remaining half is engaged by another such person or group, thus permitting two 
relatively small groups jointly to charter an aircraft. At present this type 
of authority is enjoyed by the supplemental carriers holding authority to provide 
transatlantic civil passenger charters. 


The "all-expense tour" charter does not presently exist in our transportation 
system. It is generally understood to mean a charter in which a tour operator or 
ticket agent would engage an aircraft for the carriage of persons traveling on 
all-expense tours. Such tours would involve not only the point-to point air 
transportation but also related land portions such as the necessary surface 
transportation, hotel accommodations, sightseeing, etc. The question of 
authorizing all-expense tour charters has been litigated only in the Transatlantic 
Charter Investigation, and the Board's decision denying applications for such 
authority in that case has not been finally acted upon by the President. Order E- 
20776, April 30, 1964. In January 1965 the Board proposed to, grant such authority 
to all supplementals on an interim basis pending decision on their applications in 
thiz case, but subsequently it deferred any further action at this time. (SPDR-6, 
January 5, 1965, and SPDR-GA, April 27, 1965, Docket 15777.) | There is some 
suggestion by various applicants here that they should be authorized to sell 
individually ticketed all-expense tours directly as well as by charters to ticket 
agents. The Board has already determined that such proposals; are tantamount to 

sdividual services which do not fall within the scope of charter transportation. 


Yransatlantic Charter Investigation, order E-17607, October 18, 1961. 
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sections cf this decision. It is worthy of note at this point, however, that 
on public convenience and necessity issues there are substantial areas which 
are not in dispute. Thus, no party opposes the grant of unlimited passenger 
and cargo authority to the applicants for the conduct of military operations on 
behalf of the Department of Defense, although the Bureau, unlike the applicants, 
would not grant such authority on a worldwide basis but would make it coextensive 
with the civil authority, if any, awarded to each applicant. Further, there is 
ne objection to the certification of qualified applicants to provide conventional 
passenger and cargo planeload charters between the contiguous 48 states (or 
between such states and transborder points), provided that the Board imposes 


appropriate restrictions to prevent the rendition of individually ticketed 


: : = Oa/ 
in the guise cf charters. 208, The real controversy centers around any 


gecgraphical expansion of supplemental air carrier operations beyond these 
limits, any liberalization of the charter concept to include split charters 
and all-expense tour charters, and, to a lesser extent, upon the fitness, 


willingness, and ability of particular applicants. 


HISTORIC CHARTER OPERATIONS 
A great mass of statistical compilations and other data were submitted 
by the parties concerning the past charter operations of the supplementals 
scheduled carriers. Perhaps the most significant is the informative 
valuable work done by the Bureau in collecting and correlating information 


the years 1961 through 1963 submitted by all carrier parties in this 


the carrier opposes any service, civil or military, by any supplemental. 
owever, Flying Tiger did not participate actively in the proceeding and has 


ointed to no evidence in support of such a position. 
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proceeding, and much of this data is reflected in capsule form in Appendix B 
to this decision. Appendix C, which is based upon the reports filed with the 
Board by the 15 applicants herein which were originally issued interim operating 
authority as supplemental air carriers, sets forth various couparative measurements 
of revenue and financial results for the supplemental industry for the years 
ended September 30, 1961-1964. The more important facts to bé gleaned from 
the record with respect to past operations will now be considered. 

The Dominance of the Milizvary Charter Services. Although the supplementals 
always have conducted substantial operations for the military, during the latter 
forties and the decade of the fifties many concentrated primarily in other areas, 


+. 


particularly individually ticketed passenger transportation. In recent years, 


however, the reliance by the supplementals as a group upon military revenues 


as their primary source of income has become plainly evident. Today every 
operating supplemental except Johnson Flying Service engages in some form of 
military carriage. Whereas in 1959 military reverues represented somewhat over 
50 percent of the total transport revenues of the supplemental air carriers, 

they now contribute 70 percent or more. The rising importance of the military 
dollar and the declining significance of individual sales for the years 1961-1964 


3 

are shown in the table below: 3u/ 
Trans. Revs. 
1961 $ 59,290,000 
1962 75,636,000 


1963 96,106 ,000 
1964 100,420,000 


31/ Appendix C. 
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The degree of dependence upon operations for the Department of Defense is also 
shown by other indicators. In calendar year 1963, for example, 74.1 percent 
of the revenue passenger-miles flown by the supplementals and 90.8 percent of 
their total cargo ton-miles were attributable to their military services. 
Nothwithstanding the great difference in size when compared to the 
certificated route industry, the supplemental air carriers are firmly 
established as a source of primary reliance in meeting military requirements 
for charter services. The situation in calendar year 1963, which was fairly 
representative of the relationship between the supplemental carriers and the 
scheduled carriers over the past few years, is graphically illustrated by the 
division of military charter revenue shown below: 32/ 
Scheduled Supplemental 
Military Passenger 
Interstate 10,070,437 $ 6,911,686 $16,982,123 
Overseas -- 6,344,558 6,344,558 
Foreign 20,747,767 21,348,793 42,096 , 560 


Military Cargo 


Interstate 5,363,230 27,406,534 32,769,764 
Overseas -- 1,450,791 1,450,791 
Foreign 2,311,580 6,175,073 8,486 ,653 


$38,493,014 $69,637,435 $:03,130,449 


32/ As compiled from the Bureau's exhibits. There are some differences 
between these figures (as well as those concerning civil operations, subsequently 
discussed) and the dollar amounts set forth in Appendix B. However, the dis- 
crepancies are minor and have no material significance. 
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Thus, about 64 percent of the total dollars spent by the military for civil 
air transport was received by the supplementals. From a geographic standpoint, 
they were the primary or exclusive operators in all areas except interstate 
military passenger charter services, and even there the supplementals were 
responsible for 40 percent of the total revenue. The aippTananthds were 
particularly prominent in the transportation of military cargo, receiving 
roughly 80 percent of the funds expended for such services. 33/ 

As might be expected, there has been a marked variation between the 
individual supplementals in the degree of their reliance on titer revenues. 
Looking at the year ended September 30, 1964, to illustrate the point, the 
supplementals developed $71,865,000 in military contract and charter revenues. 
Three of the 15 applicants here who hold or then held supplemental authority-- 
Johnson Flying Service, ONA, and USOA--performed no military’ services while 
those operated by three others--Purdue, Vance International,,and Standard-- 
developed under $80,000 each for the year. At the other extreme, World Airways 


was the recipient of $22,162,000 in military revenues, representing 89.2 percent 


of its total contract and charter revenues and about 30 percent of the military 


revenues of all the supplementals combined. World, together’ with four of the 


other major supplemental carriers having a relatively high dependence on military 


33/ The comparison may also be made on the basis of charter passengers 
and tons of cargo transported. In calendar 1963 the supplementals carried 
some 330,000 military passengers and 26,048 tons of cargo as: contrasted to 
about 274,000 passengers and 3,467 tons for the route carriers. 
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3 4 group accounted for 79 percent of the military revenues 
sapplemental industry. 35/ 
Scoplemental Civil Operations. During the latter 1950's and early 1960's 

the civil contract and charter revenues cf the supplementals tended to remain 
static with little in the way of a discernible pattern. However, starting 
witn 1962 there has been a sharp acceleration in the absolute volume and 
relative significance of such revenues, a development which is largely 
factors. The first was the enactment of Public Law 87-528 
whicn required a phase-out of all individually ticketed and wayoilled services 
the supplementals by Jaly 10. 1964. The second was the announcement by the 
cf its new conmercial contract airlift policy under which 
Year 1906 * * * will be limited in amount so that carriers 
who receive contracts will dezive at least 30% of their air transportation 
Fiscal Year 1966 from commercial sources." 26/ This combination 
compelled the supplementals as a matter of practical necessity 


to lend every effort to the fullest possiole exploitation of the civilian charter 


marxets. 


percent), Capitol (66.4 percent), Southern (77.7 percent), 


25/ The calendar year 1963 total of some $38.5 million in military charter 
if 


revenues of the certificated route carriers was divided roughly on the basis of 
70 percent for the combination passenger-cargo carriers and 30 percent for the 
all-cargo carriers. The all-cargo carriers generated 97 percent ($7.5 million) 
of the military cargo revenues of the scheduled carrier industry, virtually all 
in the interstate and transatlantic markets, and about 40 percent ($4,123,490) 
of the interstate military passenger revenues. The largest single area for the 
combination carriers was military passenger carriage across the Pacific for whic’ 
they received $20.7 million. 


36/ JI-R-111. This policy contemplates that eventually the percentage of 
revenue from commercial sources should reach 60 percent. 
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Historic data for the calendar years 1961-1963 as compiled by the Bureau, 
showing the functional and geographic distribution of the contract and charter 
revenues of the supplementals, is set forth below: 

1961 1962 1263 

CIVIL PASSENGER $3 847,262 $24,101 ,666 $6 003,769 


Interstat, 2,565,924 2,087, 360 4,093,435 


Overseas 1,121,381 1,865,184 1,730,437 


Latin America & 
Caribbean 22,795 10,913 20,011 


Transpacific 1,109,105 1352271 1,710 ,426 
Foreign 159,457 9 179,397 
North America 92,147 53,6 125,617 


Latin America & 
Caribbean 


Transpacific 
CIVIL CARGO 561 126 1,025,824 
524,182 


Overseas , 537 175,602 


Latin America & 
Caribbean ‘ 7 175,602 


Transpacific = 
i 2’ 326,040 
North America # 8 Dkisiot 


Latin America 
Caribbean 171 , 393 130,244 194,060 


Transpacific -- -- : 26,785 


Transatlantic 31,823 141 ,239 14,906 


TOTAL $4,408 , 388 $5,127,490 $7 349 579 
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It will be noted that the most sizeable increases in the 1963 total took place 
in the interstate passenger and cargo revenues and that revenues derived from 
operations in other geographic areas have not been large. The largest single 
item in overseas and foreign markets is the $1,710,426 appearing as overseas 
passenger revenues (transpacific), all cf which was earned by World Airways 


as the result of mixed passenger and cargo flignts operated under contract 


with Western Electric Company. 2/ 


Appendix © provides a more dramatic illustration of the rising tide of 
supplemental civil contract and charter revenues in both an absolute and 
relative sense. The supplemental inaustry totals for such revenues and their 
relationship tv prior years were as follows: 


% Increase 

Amount 2 Total Prior Year 
$ 9,222,000 
14,924,000 
25,240,000 


37/ Since the supplementais lacx certificate authority to transport 

civil passengers in the foreign field, such operations as they have nad in 

this area were conducted pursuan+ to individual exemptions granted by the 
Board. In 1963, 49 applications were filed by the supplementals for authority 
to operate flignts in the Caribbean, Latin America, and Bermuda areas. Between 
une 3C, 1964, and June 1, 1965, tne Board granted some 55 exemptions covering 
flights by the supplemental air carriers to Mexico, the Bahamas, Jam.ica, and 
Bermuda, with the largest participants being American Flyers (19), Saturn (12), 
and Capitol (12). CAB, Weekly Summary of Orders and Regulations. 


38/ Appendix 3, ‘prepared by the Bureau on a calendar year basis, shows 
eivil charter revenues of $7,443,336 in 1963 and $27,982,592 in 1964. Here 
again, the principal areas of increase are in interstate passenger and cargo 
sperations. As noted in the appendix, the 1964 total includes the sudstantial 
transatlantic revenues of Capitol and Saturn. 
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Despite the rapid growth of civil revenues in recent periods the supple-~ 
mental air carriers as a group remain significantly short of the 30 percent 
- requirement imposed by the Department of Defense. As of the year ended 
September 30, 1964, seven supplementals derived more than 30 percent of their 


transportation revenues from civil business while the remaining. five operating 


carriers were below this percentage in varying degrees. 39/ And, as in the 


case of operations for the military, the participation in eivil revenues by 
the operating carriers does not fall into a pattern of even distribution but 
shows a wide fluctuation between the individual members of the class. In the 
year ended September 30, 1964, for example, civil contract and charter revenues 
for supplementals operating throughout the year ranged from a high of $7,793,000 
for Zantop downward to $104,000 for a carrier such as AAXICO, iho firth ranking 
carrier in terms of military revenues. The top generators of civil revenues 
were Zantop ($7,793,000), Capitol ($5,340,000), Saturn ($3,455,000), and World 
($2,690,000), and these four carriers together accounted for over $19 million, 
or 76 percent, of the civil revenues of all the Supplemental air carriers combined. 
The Present Status of the Supplemental Industry. The vast differences 
between the supplemental carriers reduce the value of generalizations and under- 
line the necessity for considering the situation of each individual carrier. 
With this caveat, some broad conclusions are apparent concerning their present 


status. 


7 39/ Those exceeding the 30 percent limitation were American Flyers (33.8 
yercent), Capitol (31.8 percent), Johnson Flying Service (100 percent), Purdue 
“(86.9 percent), Vance International (53.4 percent), Saturn (73.6 percent) and 
Zantop (46.3 percent). The carriers with less than the 30 percent ratio were 
AAXICO (1.2 percent), Modern (9 percent), Southern (18.9 percent), TIA (16.1 
percent), and World (10.8 Seeceat). 
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There has been a noticeable improvement for the supplementals as a group 
in many of the indicia of operational and financial strength. Considered on 
“a year-end September 30 basis, the total assets of the 15 applicants herein 


who were issued interim authority rose from $27,716,000 in 1961 to $95,090,000 


in 1964; their operating revenues for the same years from $62 million to $103 


million; and their operating profit in the same period from $2 miliion to $13 
million, In the critical area of civil contract and charter revenues there has 
been an increase from $14,924,000 in 1963 to $25,240,000 in 1964, and such revenue 
now accounts for at least 25 percent of their total transport revenues. All six 
carriers holding fiscal year 1965 long term military contracts managed to improve 
their positions in this respect in this two year period In the case of two 
carriers, AAXICO and World, the improvement on a percentage basis has been 
relatively small. However, two others--Capitol and 7antop--now meet the 30 percent 
criteria established by the Department of Nefense, and the remaining two--TIA and 
Southern--recorded substantial gains in civil revenues. £0/ 

Despite the brighter outlook for the supplementals in some respects, there 
are still significant problem areas apparent from an overall assessment of their 
financial condition which affect most compon@fits of tiv group. Their total net worth 
has shown a sharp increasp=-$1.2 million in 1961 and $19,625,000 in 1964. However, 


~~ 


40/ Appendix C. The increases in the percentage of total operating revenues 
represented by civil contract and charter business trom the year ended September 30, 
1963, to the same point in 1964 were as follows: AAXICO, 0.6 percent to 1.2 percent; 
Capitol, 14.9 percent to 31.8 percent; Southern, 8.5 percent to 18.9 percent; TIA, 
1.3 percent to 16.1 percent; World, 8.3 percent to 10.8 percent; unui Zantop, 36.3 
percent to 46.3 percent. 
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*as an industry they have not attained the one-to-one ratio of current assets 
to current liabilities, deemed desirable for most business enterprises, for 


any year in this four-year period. Further, in each of these four years the 


*supplementals as a class have had a negative net working capital position-- 


$1,552,000 in 1961, $5,208,000 in 1962, $3,820,000 in 1963, and $2,973,000 in 


1964. Although this unfavorable working capital position has been a characteristic 
of the supplemental industry, it has not demonstrably interfered with the ability 
wor most of the operating carriers to expand operations and improve net worth. 

For example, Capitol, TIA, and Zantop had a combined negative working capital 
position in the year ended September 30, 1964, of about $9.4 million. Nonetheless, 
.for the same period they showed substantial individual operating profits, a 
combined operating profit of over $6 million, and a combined oni itze net worth 

of $6,366,000; in fact, they ranked between the second and fifth positions in 

the supplemental industry by these units of measurement. 4a/ 

As the data in Appendix D disclose, despite such gains as they have been 

able to achieve the supplementals have occupied a modest role in the total air 
transportation picture. Operating revenues for the certificated eats carriers 
increased from $3.57 billion in the year ended September 30, 1963. to over 


$4 billion in 1964, or 12 percent, compared to an increase from $98 million 


423/ It should be noted that both the industry net worth and working capital 
figures cited are affected adversely by the inclusion of data concerning USOA, 
Standard, and ONA, carriers which are not now operating. If they are excluded, 
so as to limit the industry to the 12 operating supplementals, the negative 
sorking capital position of the industry for 1964 would be reduced to $679.000 
and total net worth increased by $2.3 million. 
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2 $102 million, or 5 percent, for the supplementals. While the supplementals 
a =zrceun were increasing their operating profit from $5 million in 1963 to 

$23 million in 1964, that of the certificated route carriers more than doubled 
from $166 million to $350 million and rose to the 1964 level from a loss position 
of $16 million in 1961. In terms of distribution of the market, the relative 
positions of the respective groups have remained substantially unchanged-- 

about 97.5 percent for the certificated route carriers and 2.5 percent for the 
Supplementals. However, their respective participation in total industry 
operating profits clearly favors the certificated route carriers. In 1962 

the latter group of carriers obtained 89.8 percent of the industry operating 
profits as contrasted to 96.4 percent in 1964, while the share of the supple- 
mentals declined from 10.2 percent to 3.6 percent in the same period. 42/ 

As has been the situation for the past several years, the paramount 

problem for the supplementals is how best to achieve a substantial expansion 

of their civil business. The solution to this problem is of fundamental 
importance both to provide a sound economic base for their operations and 

to permit them maximum participation in military revenues. While it may be 
reasonacly anticipated that the level of military need for auxiliary assistance 
from civil azr carriers will continie to be high or to increase, two other 

42/ Tre Joint Intervenors note that for the year ended September 30, 1964, 

five supplementals~-AAXICO, Capitol, TIA, World, and Zantop--had sizeable rates 
cf return on investment and on stockholders! equity. However, the Joint Intervenors 
would be the first to contend, were the question one relating to their own earnings, 
tnat profitability patterns must be assessed from a long range standpoint rather 
than by a keyhole approach. The record makes clear that the results indicated are 


nov representative when viewed over a period of years, either for these individus 
carriers or for the supplemental industry generally. 
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factors are of particular significance. The first is the Board's action in 
March 1965 setting new and reduced minimum rates for both international and 
domestic military air transportation, the effect of which will be to reduce 
the governmental cost for international military air transportation alone of 
about $19 million annually with additional savings to the government dcuawttea eee’ 
Unless compensated for by carrier cost-savings or additional volume, the supple- 
mentals, as major participants in military carriage, may be materially affected. 
The other military aspect is, of course, the future applicator of the 
Department of Defense "30 percent commercial" requirement. Appendix E 
illustrates the situation as it existed for the six supplemental air carriers 
holding long term military contracts for fiscal year 1965, based on operating 
results for the year ended September 30, 1964. Looking at their actual operating 
revenues for the year, the six carriers as a group were $5,265,000 short of 


meeting the 30 percent ratio had it been in effect during that period. Taking 


their actual commercial revenues as representing the 30 percent, their maximum 


entitlement, as a group, to military revenues would have totaled $48,494,000, 
some $17.5 million less than the military revenues actually fecni ned: Put 
another way, in order to maintain their actual 1964 military revenues of 

$66 million, again assuming effectiveness of the Department of Defense policy, 
it would have been necessary for these carriers as a group to generate an 
additional $7,522,000 from civil business. Viewing the carriers individually, 


in order to maintain their 1964 level of military business, Capitol and Zantop 


43/ CAB Press Release, 65-25, March 18, 1965 (ER-432, PS-26). 
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would have no difficulty since they fully met the 30 percent quota. However, 
four carriers--AAXICO, Southern, TIA, and World--had shortages in civil revenues 
necessary to comply with the 30 percent standard of $3,477,000, $566,000, 
$2.398,000, and $6,747,000, respectively. 4b / 


Since the close of the record the Department of Defense contracts for 


fiscal year 1966 have been awarded. 4ia/ The military will pay approximately 


$155 million for airlift by civil air carriers as compared to about $129 million 
in fiscal 1965. The share of the supplementals has been increased to $52,354,000 
from the prior year level of $43.468,000 ard the contracts will be performed 
by the same six supplemental air carriers. By reason of the loss of its LOGAIR 
contract ir 1966 Capitol will experience a net loss in military revenues of $2,885,00C 
The remaining five, however, will have net increases--$1,925,000 for AAXICO, 
$670,000 for Southern, $1,755,000 for TIA, $51,000 for World, and $7,370,000 for 
Zantop. 

In contrast to the vital role of civil 
contract and charter revenues for the supplementals, the civil charter business 
of the certificated route industry is a relatively minor part of their activities, 
whether gauged >y passengers and tons of cargo carried, revenue passenger-miles, 
revenu. airoraft miles flown, or other of the usual indicators. A breakdown of 


She revenues received for 1963 presents a fairly representative picture. As 


4L{/ Should the Board approve the Saturn-AAXICO merger agreement, AAXICO, 
as the surviving carrier, will have substantially solved its problem in this 
respect. 


LLz/ Press Release CAB 65-78, June 30, 1965. 
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reported to the Bureau, the civil charter revenues for the scheduled carriers-— 


trunks, local service carriers, all-cargo carriers and international combination 


passenger-cargo carriers--were as follows: 


CIVIL _ PASSENGER 
I sta 


Overseas 


Latin America & Caribbean 
Transpacific 


Foreign 
North America 


Latin America & Caribbean 
Transpacific 


Total Civil Passenger 


CIVIL _ CARGO 


Latin America & Caribbean 
Transpacific 


Foreign 
North America 
Latin America & Caribbean 
Transpacific 
Transatlantic 
Total Civil Cargo 


Total, passenger and cargo 


Total 


$12,015,846 
898,908 
898,908 


3,430,287 
1,098,184 


2,058,370 
273,733 


$16,345,041 


24,566 
103,965 
376,204 

2,059,803 


$3,058,264 
$19,403, 305 
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ines comprising the Joint Intervenors accounted for $10,686,088 


of $12,015,346 in interstate passenger revenues, and of this amount 


carrier--United--generated $5,604,938, or 52 percent. 45/ The balance in 


interstate passenger charter field was composed of $833,603 for the local 
service carriers ané $496,155 for the all-cargo carriers. Of the overseas 
passenger total, $391,543 was developed by the combination carriers to $7,360 
for the all-cargo carriers, while the foreign passenger charter revenues were 
divided $169,200 for the all-cargo carriers and $3,261,187 for the combination 
carriers. The all-cargo carriers produced $227,190 of the $335,170 earned 
from interstate civil cargo charters and all of the $158,556 in overseas cargo 
charters. Foreign cargo charters were alsc dominated by the all-cargo carriers 
which developed $2,214,129 from this source to $350,409 for the combination 
carriers. 

The comparative insignificance of civil passenger and cargo charters for 
the scheduled carriers is best illustrated by relating the revenues received 
+o the overall transport revenues of the carriers involved. The Joint Intervenors 
claim for 1963 domestic civil charter revenues of $9,953,000, about four-tenths 
of 1 percent of their total transport revenues of roughly $2.4 billion. In 
foreign and overseas operations for the same year the ratio ranged around 
1 percent or less for the individual carriers, with a high of 2.4 percent for 
Pan American's Latin American divisicn. Included in the foregoing tabulation 
are reported civil charter revenues of $838,351 for local service carriers as 

The remaining trunk, Northeast Airlines, was not included. However, 


in 1963 Northeast had only $146,000 in passenger charter business and none in 
freight charters as against overall transport revenues of $6.86 million. CAB, 


Air Carrier Financial Statistics. 
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contrasted to 1963 overall transport revenues for the local service industry of 
$156,689,000 (exclusive of an additional $68 million in subsidy). And the three 
all-cargo carriers supplying data--Airlift International, Flying Tiger, and 
Seaboarcé--reported total civil charter revenues of $3,272,490, roughly 4 percent 
of their total system revenues in 1963 of $83.2 million. Seaboard, which strongly 
opposes any competition from supplementals for transatlantic civil cargo charters, 
developed $755,520 from this source, which represents less than 3 percent of 

its 1963 total transport revenues of $26,552,000. 

Even if the comparison is made on the basis of all contract and charter 
revenues--passenger and cargo, military and civil--the result is not changed 
materially and no significant growth trend for charter operations of the scheduled 
carriers is evident. While charter revenues as a percent of total transport 
revenues have progressively increased for the supplementals from 65.1 percent 
in 1959 to 93.2 percent in 1963, they have remained static for the domestic 
trunks--0.4 percent in 1959 and 0.5 percent in 1963. The same is true for 
the international and territorial combination carriers (5.4 percent in 1959 
and 5.8 percent in 1963), and the charter revenues of local service carriers 
as a percentage of their total transport revenues declined from 2.5 percent 
in 1959 to 1 percent in 1963. For the all-cargo carriers, the percentage rose 


in 1962 to 86.8 percent (domestic) and 59.2 percent (international and territorial) 


46/ 


but declined to 76.2 percent and 48:4 percent, respectively, in 1963. 


46/ CAB Handbook of Airline Statistics and Air Carrier Analytical Charts 

and Summaries. The above percentages for all-cargo carriers are not representative 

* their civilian activities since, so far as appears from this: record, the bulk 
vf their charter revenues are obtained from military rather than civil operations. 
There is a further distortion by reason of the type of data included. The 1963 
totals, for example, include substantial revenues for AAXICO, now a supplemental 
air carrier, and for Slick and Aerovias Sud Americana, air carriers which did not 
furnish information or otherwise participate in this proceeding. 
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THE FUTURE FOR TRADITIONAL CHARTER SERVICE 


Historic data concerning traffic and participation have a significant 
bearing on future market potential, but they do not provide the exclusive 
or necessarily the most important basis for resolving these questions. 
There are numerous other and often contradictory considerations to be 
assessed in reaching the ultimate judgment. 

The substantial and valuable role cf the supplemental air carriers 
in providing passenger and cargo service for the Department of Defense 
cannot de seriously disputed, and no party has undertaken to do so on this 
record. Their past contribution in fulfilling day to day military requirements, 
as well as their response to emergency situations exemplified by the Berlin 
blockade. tne Korean war, and the Lebanon crisis, have all been chronicled 
in Cetail and need no reiteration. ef The supplementals have provided and 
continue to provide a sizeable and flexible reservoir of trained personnel 
and eguipment. fully committed to the purposes of national defense. In view 
of the worldwide nature of this country's international commitments. and 
with the existing state of political upheaval and unrest, notably in Southeast 
Asia and the Caribbean, there is every indication of a strong continuing need 
for the services of the supplemental air carriers to meet present and future 


defense rexuireirents. 


47/ Large Irregular Air Carri igation, 22 C.A.B. 838, 860 (1955); 
S. Rep. No. 633, 87th Cong., lst Sess. (1961), to accompany S. 1969, p. 21; 
H.R. Rep. No. 1177, 87th Cong., 1st Sess. (1961), to accompany H.R. 7318, p. 1“ 
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Similarly, there is no real argument with the proposition that the 


traditional planeload passenger and cargo charter operations domestically 
between the 4S contiguous states by the presently operating and qualified 
supplementals serve a useful public purpose responsive to: public need. 
Py their past charter operations the supplementals have pier their 
niche as an established part of the domestic air ee ree sycton, 
Their domestic charter Operations have shown substantial growth, particularly 
Since the enactment of Public Law 87-528 and the termination of all individual 
sales authority, and the future charter potential for the supplementals within 
these limitations is conceded. Indeed, the Joint Intervenors, in urging 
restriction of any award for the supplemental air carriers to traditional 
planeload charters operated domestically or to transborder points, contend 
that there is a vast reservoir of underdeveloped affinity group charter 
business available in the United States. To this end they: presented an 
estimate purporting to show that members of national charterworthy organizations 
and their families alone represent a group charter potential of some 300 million 
people. While this forecast is suspect in technique and unreliable as a 
quantitative measurement of the probable market, it does indicate @ sizeable 
source of charter traffic that has not been fully exploited by either the 
supplementals or the certificated route carriers. 

Turning to overseas and foreign charter operations, the past provides 
a@ less informative guide to the future. In the area of civil passenger 
charters across the Atlantic, which are not in issue here, the certificated 


route carriers in recent years have had intense competition from the foreign 
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ir carriers and the, supplementals for charter business; yet the result 
2een that during: this period both scheduled and charter traffic have 
grown substantially. With this exception, however, no parallel situation 
exists in which to measure as precisely the probable future development 
under comparable competitive conditions. 48/ 
There are wide differences in the relative size of overseas and foreign 
markets as shown by past air traffic. The largest--the transatlantic--had 


2.9 million passengers in 1963, followed by Central America and the Caribbean 


(2.4 million); the transpacific, composed of Asian and Oceania countries 


(600,000); and South America (418,000). The West Coast-Hawaii and principal 
bi ? 


U.S.-San Juan markets, which the Joint Intervenors would withhold from the 


supplementals, are sizeable ones, accounting for 1963 0 & D passengers totaling 


48/ The more salient facts concerning the transatlantic passenger 
charters can be briefly noted. Hoth scheduled service traffic and charter 
traffic on the North Atlantic have shown strong growth patterns, and while 
TWA and Pan American have shared in the scheduled traffic growth, their 
participation in charter traffic has been static or dwindling. Thus scheduled 
tra he U.S. and foreign air carriers rose from about 1.7 million pas- 
sengers in 1961 to 2.2 million in 1963, or approximately 31 percent, with the 
participation of Pan American increasing from 403,602 passengers to 539,015 
and that of TWA from 207,630 passengers to 359,143. Although total charter 
traffic increased by some 97 percent, or three times as fast (148,366 in 
1961 to 292,352 in 1963), Pan American's charter passengers declined from 
22.499 +o 16,914 and TWA's increased only slightly from 11,452 to 12,415. 
Percentage participation in charter traffic for foreign air carriers increased 
from 22 percent in 1957 to 77 percent in 1962; that of Pan American and TWA 
decreased from 27 percent to 5 percent; and there was a decrease from 45 percent 
to 18 percent for the so-calied Parl 295 carriers (including supplementals). 
it is significant that the gains in total market size have persisted notwith- 
standing the introduction of economy fares in 1958 and the April 1964 modifications 
that effected decreases of up to 20 percent in fares for both first-class and 
economy service. 
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645,000 and 1.2 million, respectively. In terms of the number of passenger 


charters operated in the various areas, the breakdown for 1963 is shown 


49/ 


below: 


1963 


Joint 2. All Foreign 
Applicants Intervenors Cargo Flag 


Transatlantic 301 226 45 2,307 


Caribbean, 
Central America, : 
Bermuda 478 N.A. 


South America 21 N.A. 
U.S.-Puerto Rico 21 N.A. 
U.S.-Honolulu N.A. 
U.S.-North Pacific N.A. 
U.S.-South Pacific 4 NA. 
U.S.-Alaska 5 N.A. 


It is evident from a glance at the tabulation that except for their transatlantic 
operations the charter flights flown by the supplementals were sparse. By the 
same token, those of the Joint Intervenors were for the most part negligible, 
considering their established identity in the markets and the volume of their 
individual services. 

There are, of course, a host of considerations peculiar to operations 
abroad that tend to inhibit air service development, not the least of which 


are problems experienced in obtaining landing rights, the restrictionist 


49/ Exhibit JI-1110. All 62 U.S.-South Pacific flights: under the 
"Applicants" column were mixed cargo and passenger flights performed by 
World under contract with Western Electric Co. Charter flights in 1961 
and 1962 do not indicate material differences from 1963, but they do reflect 
the sharply declining participation of Pan American and TWA and the steady 
rise in the share of the foreign air carriers in North Atlantic charters. 
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s of particular foreign countries, the volatility of local political 
competition from foreign air carriers, and the inadequacy of 
tourist facilities when by American standards. Such considerations 
are mainly in the realm « she imponderable and they are not of the sort 
that the Board generally has given decisive weight in determining whether 
te certificate U. S. flag services. For example, the fact that landing 
rights may not be in hand has .ot deterred authorization of services other- 
wise found required by tne public convenience and necessity; and the existence 
: competition is not to be relied upon exclusively to provide the 
50/ 
petition contemplated by the Act. <— 
The record supports the conclusion that, despite these difficulties, 


tne failure of international charter transportation to develop substantially 


in areas other than the transatlantic may be due as much to lack of aggressive 


promovior. a5 tc any of the foregoing factors cr the historic thinness of 
in given markets. However the situation is viewed, the essential 
tne certificated route carriers are not, and cannot be expected 
vigerevss exponents of charter service. Their primary responsibilities 
ost lucrative sources of revenue lie with the scheduled services. Al- 
salstantiel money and effort g> into charter programs from time to 
time. no separate charter divisions are maintained nor do these carriers 
assiga ai exclusively to charter service. As was candidly stated by 
Costello, a witness on the domestic issues for the Joint Intervenors, 


50/ See e.g., North Atlantic Routes, 6 C.A.B. 319, ae (1945); Panagra 
Pevitions, 9 C.A.B. 325, 328 (1943); Latin American Air F Case, 16 C.A.B: 


les 22 (1952) ; Transatlantic Cargo Case, 21 C.A.B. 671, C81 1954); and 
Large Irregular Air Carrier Investigation, 32 C.A.B. 856, 867 (1961). 


any Bee 
the certificated route carriers as a group are not charter specialists and 
they do not conceive charter movements as their primary role. 21/ The 
testimony of Mr. Montgomery, the Joint Intervenors! witness a overseas 
and foreign operations, was much to the same effect. With some possible 
exceptions, a prevailing Pan American policy in the past, if ‘not tantamount 


to active discouragement of charter operations, has been to sell them as a 


last resort when its other and more rewarding services fail to satisfy. 22/ 


The experience of the transatlantic remains as the prime example of 
what can be accomplished in promoting charter development. 22/ There the 
introduction of group fares, whith the entrenched carriers foresaw as the 
answer to group charter movements, admittedly have not served that purpose. 
The Joint Intervenors correctly point to many differences between the 
transatlantic market and other areas of the world which might. give rise 


to different results if charter specialists are certificated. Principal 


51/ Tr. 755-56. 


52/ See e.g., Tr. 511-518. From time to time Pan American has published 
advertisements extolling the virtues of its economy services in comparison 
to charters (World 314). While these advertisements may have some purpose 
in relieving public misconceptions, they clearly carry the inference that 
Pan American's scheduled services are superior to all charters, including 
perforce its own. According to press reports, during the pendency of this 
case, Pan American has increased its transatlantic capacity substantially, an 
announced purpose being to aid in the solution of the balance of payments 
problem by promoting foreign travel to the U. S. 


53/ This is not to Suggest that even now the need in this area is being 
fulfilled; that question is at issue in the Reo satlantic Cha 
Investigation, Docket 11908 et al. As far as this record is concerned, there 
is evidence of growing passenger resistance to the use of nonjet aircraft on 
the longer overseas and foreign flights. Several tour operators testified 
soncerning their inability to book jet equipment for areas such as the Car? bean 
and across the Pacific, but particularly in the transatlantic market. In 1961 
Pan American declined some 455 transatlantic charter requests, virtually all for 
lack of equipment. As might be expected, the bulk of the requests were in the 
May-September period, the peak season. 
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among them are the higher levels of historic traffic in the transatlantic 
than elsewhere; the more pronounced ethnics ties betwen Europe and the 
ish are respunsible for a significant portion of the transatlantic 
charter wraffic; and the extreme seascnal peak across the Atlantic which 
intensifies demand sver a relatively short period. These considerations 
v traffic development across the Atlantic could not be 
itrer as to market size or the rapidity 
ee of competition may not be warranted. 
ceen demonstrated. however, that they detract significantly from 
the basic lesson to be learned. which is tnat international scheduled services 
and group charter movements can grow and prosper side by side, given the 
stimulus of ecmpetition. 

In large measure the future for charter service is interwoven with the 
prospects for air transportation development generally. Although there are 
differences between individual carriers and classes of carriers, the domestic 
and international certificated route carriers generally have experienced 
unprecedented traffic growth and profits. An all-time peak of 58.5 billion 
reverue passenger-miles were flown during calendar year 1964. Between the 
years eriing September 30, 1961 and 1964, their total operating revenues 
rose from $2.9 dillion te over $4 billion and their operating profit position 
changed from an operating loss of $16 million to a record operating profit of 
$350 million in 1964. Also pertinent in a broad sense are the general economic 
indicators which mist play a part in stimulating travel. The picture apparent 


from the record, nota in the U. S. and abroad, is clearly one of constantly 
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expanding population, burgeoning economic development, and trends in other 
respects favorable to continuing air travel growth. 

Perhaps the two most Significant keys to realization of a substantial 
expansion of charter services and air transportation services ‘generally are 
(1) maintaining, and increasing where possible, the 75 cost pcvantere of 
particular forms of air travel, an advantage that is now characteristic 
of charter service, and (2) fuller exploitation of pleasure travel. The 
average American today is more affluent, with more leisure time and greater 
discretionary income potentially available for travel, than ever before. 
American families as a unit are sharing in this development, Pe illustrated 
by the fact that the percentage of U.S. households having income in excess 
of $7,000 has grown from 14.3 percent in 1955 to 30.4 percent in 1963. With 
the typical pyramiding of U.S. individual income, which places the largest 
proportions in the lower income brackets, reductions in air fares, or even 
maintenance of existing fare levels while income rises, are bound to open 
up previously untapped sources of additional traffic. 

There is a continuing surge of interest in travel generally by both 
U.S. residents and foreign citizens, with no Significant signs of a slackening 
trend in the foreseeable future. Passenger use of air Services generally is 
at an all-time high. Expenditures by U.S. residents for foseinn travel have 
increased from $1.4 billion in 1954 to $3.2 billion in 1963, a the number 
of passports issued and renewed in the same period have more than doubled 


from 452,049 to 1,055,504, with a further increase to over 1.2 million expected 


during fiscal year 1965. At the same time, the number of temporary visitors 
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to the U.S. from foreign countries increased from 457,248 in 1959 to 


875,711 in 1963. 24 / This latter market should be a prime area for con- 


centration, not only for the resulting economic benefit to American carriers, 
but also because of the salutary effect that increased travel by foreign 
citizens to the U.S. can have on the balance of payments problem. 
Notwithstanding the tremendous expansion of air transportation, there 
are still vast areas for future development. Domestically, the automobile 
remains the principal mode of transportation on trips over 100 miles; in 
fact, the percentage of Americans using the automobile for such journeys 
rose from 55 percent in 1955 to 65 percent in 1962. Even more directly in 
point are the statistics showing that, although travel generally is increasing, 
71 percent of all Americans have never traveled domestically by air. Of the 
29 percent that do use air travel about 86 percent represent business travel, 
5 percent travel for personal reasons, and only 9 percent are on purely 
pleasure trips. Further, there is no persuasive reason to suppose that the 
"huge untapped volume of affinity group charter business" 23/ which the 
Joint Intervenors foresee for domestic development by the supplementals 
could not, at least in part, be equally exploited for overseas and foreign 


travel. 


24/ By area, the increases were as follows: Australia and Oceania 
countries, 20,425 to 34,595 (69.4 percent); Asia (Japan, Hong Kong, and the 
Philippines), 13,742 to 35,631 (159.3 percent); Europe, 171,657 to 326,454 
(90.2 percent); and Latin America (Central and South America, the Caribbean), 
251,424 to 479,031 (90.5 percent). 


25/ Exhibits JI-R-131 through R-139. 
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In the field of international civil cargo charters, there is a comparative 
paucity of information on which to evaluate the future. U.S. exports by air 
to the primary areas of the world continue at a high level, reaching in 1963 
a total weight of 218.6 million pounds and an aggregate value exceeding $1 
billion. While economic conditions generally are favorable for the continued 
growth of cargo movements, historically the part played by planeload cargo 
charters has not been large. Experience across the North Atlantic, which 
was offered as typical, shows that, although the capacity of modern cargo 
aircraft ranges upwards of 75,000 pounds, 65 percent of the freight shipments 
are less than 100 kilos in weight and that those srncuding 1,000 kilos represent 
no more than 2 to 3 percent of the total. Scheduled freight services are 
operated on a worldwide basis by combination, all-cargo, and foreign air 
carriers at relatively low load factors and with substantial unused capacity. 

The number of civil cargo charters operated by supplemental air carriers 
in overseas and foreign markets and the revenues derived from this source in 
1963 are set forth below: 26/ 

USOA Vance World Zantop Revs. 


Transatlantic $ 14,000 
Pacific 4 119,125 


Caribbean, 
Central America, 
Bermuda 184,699 


South America 43.201 
Puerto Rico 147,030 
Virgin Islands 57,021 
Hawaii 31,840 
Alaska - 11,289 


3 5 


TOTAL 405 2 2 $608, 205 


56/ Excludes combination cargo and passenger flights (Exhibit JI-1014). 
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Thus the only substantial participant has been Southern Air Transport, which 


provided such service to the Virgin Islands, Puerto Rico, and the Dominican 
Republic. At the same time, however, except for the transatlantic services 
of all-cargo operators, the planeload cargo charters of the scheduled carriers 
have been negligible in relation to their other transport activities. au 

The full range of possible explanations for the failure of the market 
to develop more extensively and rapidly is not apparent from the record. As 
far as participation by the supplementals is concerned, lack of demand and/or 
promotion, the absence of suitable equipment, and their concentration on 
military and other readily accessible and profitable activities muy have all 
played a part. However, the die is now cast and those supplementals who are 
to survive have no alternative but to pursue every conceivable source of 
charter business available to them. And in spite of the comparative dearth 
of historic cargo charters by all carriers, the cargo market as a whole is 
exhibiting rapid and healthy growth. 2 If any of the applicants are to be 


authorized to operate civil passenger charters in overseas and foreign areas, 


27/ In 1963 such flights of combination and all-cargo carriers accounted 
for revenues of only $158,556 in overseas markets and $2,564,538 in foreign 
air transportation. The transatlantic accounted for $2,059,803 of the latter 
total, $1.8 million by all-cargo carriers. 


58/ For example, in the year ending January 31, 1965, freight revenue 
ton-miles for all certificated route carriers rose to 1.6 billion, an increase 
of 25.3 percent over the prior year--a 21.6 percent increase domestically and 
32.8 percent for international and territorial operations. The growth in the 
latter category for the combination carriers was particularly striking, repre- 
senting a 39.8 percent increase. Comparing the years ending September 30, total 
industry freight revenue ton-miles have risen some 64 percent in 1964 compars" - 
to 1961, about 70 percent for the certificated route carriers and 33 percent ror 


the supplementals. CAB Air Carrier Traffic Statistics. 
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then coextensive cargo authority is a natural concomitance. Continued cargo 


charter authority offers the oppcrtunity to expand a relatively underdeveloped 
market, it would provide applicants selected with a possible additional scurce 
of needed revenue, and it clearly would not cause materia]. injury te existing 
carriers. The extent of its utility must depend on the eer and success of 


59/ 


sales and promotional efforts. 


ALL-EXPENSE TOUR CHARTERS 

Most of the intervenors vigorously oppose any authorization of all- 
expense tour charters in this proceeding on both legal and policy grounds. 
Since a determination of the legal issue adverse to the appl teante would 
render discussion of the policy considerations unnecessary, the question of 
the Board's legal authority will be considered first. 

The Board's Legal Power. The crux of the legal problem is whether all- 
expense tour charters, under which supplemental air carriers would charter 
aircraft to travel agents who in turn would fill the aircraft by selling 
all-expense tcurs to individual members of the paplic, cmstitute "charter 


trips in air transportation" and therefore supplemental air transportation 


59/ The insistence of the intervenors on a presently demonstrated and 
unfulfiiled demand for service before it is made available dees not square 
with their own apparent approach to car¢i.tdevelopment. Pan American has 
invested some $111 million and TWA $40 million in convertible jet aircraft. 
not. to moet existing cargo needs but in the expectation that traffie will 
be developed to fill them. As the witness for the Toint Intervenors ex- 
plained it, such equipment is not being purchased by U.S flag carriers 
"for today or tomerrow. They are being bought with the thought in mind you 
first make available a service and then go out to sell it." Testimony of 
Mr. Kellegher, Tr. 693. 
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within the meaning of section 101(33) of the Act. ‘The Borrd has not 
explicitly passed on the question, although it has determined that it 

60/ 
possesses the power to authorize split, or less than planeload, charters. 
In uphclding the Board's action on split charters, which was attacked on 
legal grounds similar to those now advanced, the Court set the framework 
for decision here in the following language: 


"We are unable to conclude that the term charter trips 
has a fixed meaning or that Congress intended to restrict the 
Board to a definition of one aircraft-one charter. We conclude 
Congress intended, although not without limits, thal the Board 
should be free to evolve a definition in relation to such variable 
factors as changing needs and changing aircraft * % * Wo agree 
with the Board that the legislative history reveals that a prime 
concern of Congress was to maintain the integrity of the charter 
concept -- to preserve the distinction between group and individually 
ticketed travel; within these limits it is for the Board to evolve 
reasonable definitions." 61/ 


Notwithstanding the broad latitude given the Board "to evolve reasonable 


definitions," the intervenors rely upon two principal lines of argument. First 


’ 


it is contended that the legislative history of Public Law #7-52%, which 


introduced the definition of supplemental air transportation, demonstrates 


oY Transatlantic Charter Investigation, orders E-20530 and 20531, served 


March 3, 19€4, pp. 35-40 (Appendix A). In that case the Board also, for policy 
reasons, decided to deny requests for all-expense tour authority, although the 
matter is still open pending final action by the President (id at pp. 31-34; 
order E-20776, April 30, 1964). In addition, the Bourd jn its proposal to 
authorize all-expense tour charters on an interim basis reuched the "tentative 
conclusion" that it had the Jegal power to do so, but that proposal has been 
deferred (f.n. 30, supra). ; 


6l/ American Airlines, et al. v. G.A.B., C.A.D.C. No. 12,590, et al, 
decided March 4, 1965. ; 


that Congress itself determined that an all-expense tour charter to a 
travel agent selling individual space to the general public would not 
be a "charter" within the statute because such an arrangement is tantamount 
to individually ticketed travel. In this respect, poldende is placed 
primarily on rejection by the House and the Congress of a Senate Commerce 
Committee print which would have defined "charter" specifically to include 
authorization for all-expense tour charters, and upon wiabwaenite of both 
House and Senate managers favoring the intervenors' position. 

The second argument is directed essentially to the issues and the 
evidence. The intervenors attach significance to the fact that the travel 
agents did not appear as a group in this proceeding and present evidence 


"as to how, when, and where all-expense tours would be performed, and their 


62 
qualifications to provide such service." 22 / As the Joint: Intervenors 


correctly point out, in all-expense tour charters the main function of 

the supplemental air carrier would be to provide its aircraft at its 
published charter rate; the real principals would be the travel agents or 
tour operators who organize, promote, and sell the tours; and therefore the 
travel agents in all likelihood would be "indirect" air gatitoks who require 


either a certificate under section 401 or an exemption from the certification 


62/ Joint Intervenors' brief to the Examiner, p. 6. 
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6 
and other requirements under section 101(3) of the Act. 22 / Since there 


are no applications by travel agents for such authority before the Board 
in this proceeding, the precise identity and resources of agents who would 
sell all-expense tours are unknown, and they did not appear here en masse 
to disclose their plans and areas of operation, the intervenors conclude 
that the Board is powerless to make the findings necessary to implement 
the all-expense tour program urged by the applicants. 

Turning first to the statutory meaning of "charter," the official 
actions of the Senate and House committees processing the bill, the Conference 
Committee, and ultimately the Congress in enacting the bill do not support 
the intervenors' position. The version of the bill advocated by the Senate 
Commerce Committee and passed by the Senate contained a definition of charter 
which, while generally excluding individually ticketed service offered by 
an air carrier directly or through a travel agent from the term, made a 
specific exception for travel agent charters ir.volving all-expense tours. 

The effect would have been to give supplemental air carriers the statutory 
right to conduct such charters, and the reason given for the exception was 


that tour travel "is a very different sort of service from individually 


63/ Section 401 generally requires air carriers to obtain certificates 
which may be issued, after notice and hearing, upon Board findings that the 
public convenience and necessity so require and that the applicant is fit, 
willing, and able. Section 101(3), however, has a specific proviso for 
indirect alr carriers which states "That the Board may by order relieve air 
carriers who are not directly engaged in the operation of aircraft in air 
transportation from the provisions of this Act to the extent and for such 
periods as may be in the public interest." 
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ticketed teak gpheeneenide 22. On the other hand, the bill passed by the 
House limited supplemental certificates to "charter trips" but did not 
define the term, with the House Committee reporting out the ‘bill explaining 
that 

" * * * authority to define charter services should be 

left, as at present, with the Board, subject to the limitations 

contained in the reported bill. This is a very difficult subject 

and any effort to freeze a definition of charter service into law 

could well lead to complications." 65/ 

The bill as it left the Conference Committee and as finally enacted adopted 
the House position (present section 101(33)) an@ the Caiteienne Report contained 
no comment on the subject of the definition of charter. Beh, The plain import 
of these various actions is not that the Congress specilically rejected any 
and all all~expense tour charters as legitimately a part of ‘supplemental air 
transportation but that it meant precisely what it said in its ultimate 
enactment, i.e., that the definition of 'tharten" including the question of 
whether all-expense tour charters could or should be authorized within the 
Scope of the term, was to be left to the Board. 

Some of the statements made by individual members of Genvvene during 


the course of the floor debates do indicate a different interpretation. 


Senator Monroney, a manager of the bill, did not comment on all-expense tours 


bY Ss, Rep. No. 688 (Calendar No. 664), $7th Cong., lst Sess. 14 
(August 8, 1961). 


65/ H. Rep. No. 1177, 87th Cong., lst Sess. 11 (September 13, 1961). 


66/ H. Rep. No. 1950, 87th Cong., 2nd Sess. (June 28, 1962). 
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but indicated that the definition of charter was a matter for the Board's 


67 ‘ . 
Giscretion. aie However, three Senators who were on the Conference Committee 


did mention them and all their comments were to the effect that the Board 


did not have legai authority to define charters to include all-expense 
63/ ee 
tours organized oy travel agents. —“ Similar statements were made by two 


69/ 


ef the House managers of the bill and other representatives. 

Although these various remarks serve to becloud the legislative history, 
they do not, as the Board has stated in a comparable situation, "affect the 
fact that as reported (and enacted), the law contained no definition of 


charter and placed no strictures or conditions on the Board respecting its 


70 
construction." es Tke Court's action in affirming the Board's authority 


to permit split charters clearly supports the proposition that here, as in 


that situation, there is "no need to go beyond the legislative enactment to 


67/ Congressional Record - Senate, June 29, 1962, p 11425. 


63/ Id at p. 11426 (Senator Cott -n); p- 11427 (Senators Scott and 
Thurmor.d } 


69/ Ia. at pp. 1146041 (Representative Williams); pp. 11461-62 
(Representative Harris); p. 11462 (Representative Walter); and p. 11463 . 
(Representative Collier) Typical are the remarks of Representative Harris: 


Travel agents, being agents for transportation 
services, rather than carriers themselves, have never been 
allowed to engage airplanes in their own name for their own 
account. Nor should they be allowed to. That is why the House 
objected to the proposal of the Senate including the 'all-expense 
tour! language. 


"The Senate . » proposed to modify the established concept 
of charter in order to permit nae as charter, of a group 
on an all-expense paid tour.'! 


70/ Charter Investigation, supra, at pp. 38-39. 
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ascertain the extent of our [the Board's] latitude in construing the 


nN 
statutory term 'charter'." B/ It follows that the Board has ample legal 


authority to define charter to include all-expense tour charters to travel 


agents, provided that in doing so it preserves the fundamental distinction 


72/ 


between group carriage and individually ticketed travel. 
The various other contentions of the intervenors are without merit. 

Their net effect would be to impose standards of proof that are clearly 

not necessary or justified. The classic technique which the Board has 

used in authorizing indirect air carrier operations is by exemption pursuant 

to section 101(3) of the Act. This was the method employed in establishing 


the extensive airfreight forwarder industry, and the Board's power to proceed 


TY 


in this manner has been judicially sustained. 


TL/ Id. at pp. 39-40. 


72/ It should be pointed out that Board action in the past refusing 
to permit charters to travel agents has been based on policy rather than 
legal grounds. Further, the Board has ample precedent by analogy to surface 
transportation for permitting all-expense tours through travel agents, for 
in that field they have been held to be sufficiently cohesive to qualify as 
"charters" under the Motor Carrier Act. 49 M.C.C. 491 (1949), 52 M.C.C. 373 


(1951), 54 M.C.C. 291 (1952), reversed sub nom: National Bus Traffic Association, 
et al. v. United States, et al., 122 F. Supp. 876 (N.J. 1954); and 63 M.C.C. 

493 (1955), affirmed National Bus Traffic Association, Inc., et al. v. United 
States, et al., 143 F. Supp. 689 (N.J. 1956), aff'd per curiam, 352 U.S. 1020 
(1957). The three-judge District Court deciding the Tauck case relied in part 
on the fact that all-expense tour charters were long-established in the motor 
carrier field before passage of the Motor Carrier Act and upon the absence of 
any legislative history evidencing an intention to prohibit them, factors that 


are not present under the Federal Aviation Act. However, a fair reading of the 
decision does not indicate that these were the decisive considerations. 


73/ Air Freight Forwarder Case, 9 C.A.B. 473 (1948) aff'd American 
Airlines, Inc. v. C.A.B. 178 F. 2a 903 (C.A. 7, 1949). 
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Here. as in the case of the initial authorization of airfreight 
forwarders, there is no foundation in experience by which to judge 
completely the full potential and utility of all-expense tour charters. 
Tf authorized, tney will be largely promotional and experimental, and 
findings concerning need for authorizing the participation of travel 
agents and the points or areas for operation cf such charters necessarily 


“/ The Board need not find particular 


must be made in general terms 
travei agents qualified in the certificate sense of fitness, willingness, 


and ability, which is not a statutory standard for exercising the exemption 


power; indeed, the plain ianguage of 3101/3) does not even require that the 


Findings necessary to support an exemption, which are those of "public 


interest," must be'made apon an evidentiary record developed . “ter notice 


and hearing. As later appears in more detail, the record as a whole will 


74/ In the Forwarder Case, id., the Board said, 
"The basic issue, whether air freight forwarders should 
be permitted to operate, presents many difficult and perplexing 
questions on which the parties nave taken strongly conflicting 
positicns * * “ Much uncertainty is injected into the problem 
before us by the fact that no empirical basis exists for a 
determination of the important issues involved. There are no 
statistical data available relating to actual air freight for- 
warder operations and many of the problems before us can be 
solved only om the basis of actual indirect air carrier operating 
experience of the type here proposed." (p. 498). 


Again, on the question of scope of authority: 


"On the basis of the evidence in the record herein it would 

be extremely difficult and perhaps impossible to fix a route pattern, 
either by points or areas, in the usual sense contemplated by section 

401 of the Act. Although need has been demonstrated for air forwarding 
service to and from certain areas and between certain points, any attempt. 
to fix a: sver-all pattern is premature in view of the lack of definitiv' 
data, due largely to the fact that the air forwarding industry, on a 
common carrier basis, has not existed up to the present time.” (p. 499). 


abi 


support the conclusions that a limited experiment with all-expense tour 
charters by some of the applicants is required by the public convenience 
and necessity and that an exemption from the certificate dna other require- 
ments of the Act for travel agents, to the extent necessary to permit their 
participation in such a program, is in the public interest. No more is 
required for a lawful exercise of the Board's power. 

Existing Al]-Expense Tour Services. The proposals in this case for 
all-expense tours to travel agents would introduce an innovation into the 
American air transportation system. While all-expense tours are now promoted 
and sold in conjunction with U. S. scheduled air weieedean ( Wene has been 
developed through the vehicle of charters to travel agents who in turn 
market the tours directly to the public, and none offers the price savings 
on the cost of air transportation that could be effected by assessing the 
individual traveler basically only his pro rata cost of the charter. 

The present all-expense tour services, which are all tied to the higher 
individual or group scheduled air fares, are of two general types. The first 
is the advertised all-expense air tour. As it exists under applicable IATA 
resolutions, the all-expense air tour is a round or circle! trip arranged and 
promoted with tour literature. In addition to the point-to-point air trans- 
portation, it must provide sleeping or hotel accommodations for the duration 
of the tour and may include other ground services such as transfers, sight- 
seeing, car rentals, etc. The ground features must amount to not less than 


‘0 percent of the air fare or $15, whichever is greater, and the price for 


the ground arrangements must appear in the tour literature’ so that the 


359%: 


sustomer may compare the cost of various tour packages. With some 


75 
differences, the same general type of tour is available domestically. L/ 


The second type is the domestic independent air tour which has no 
counterpart internationally. In this instance, no tour folder is required 
and the tour is tailored to the desires of the individual traveler, provided 
that the ground arrangements include the same elements as the advertised all- 
expense air tour and that the tour includes at least two noncontiguous cities. 
A minimam dollar requirement is also established for the ground features, 
generally 15 percent of the air fare. Both domestically and internationally, 
travel agents are paid a 10 percent commission on the air fare where a tour 
is involved as opposed to the usuai 5 percent and 7 percent for domestic and 
international point-to-point air travel, respectively. tice 

Considerable time, effort, and money are devoted to the development of 
all-expense tours in both domestic and international air transportation. 
Individuai carriers, of course. utilize their own sales staffs, company- 


produced literature, and the services of agents to promote tours as well as 


75/ Tne governing ATC resolution, like that of IATA, requires publication 
of a tovr folder that makes full disclosure as to ground services and price. 
However, unlike the IATA carriers, the domestic carriers are prohibited from 
bearing any costs in connection with the preparation and printing cf tour 
folders, although they do utilize their own promotional materials. 


76/ It would appear that. at least in the international field, retail 
agents derive roughly an additional 10 percent on the ground services from 
the entities performing them or from the tour operator producing the package. 
The tour operator profits primarily from the voiume arrangements he makes with 
respect to ground services for which he is in effect a wholesaler, with the 
right to markupithe cost of the ground package as may be necessary. 
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other types of travel, An additional sales weapon is the tour manual. The 


most Significant of these is the consolidated tour manual, a 353-page publi- 


cation first developed in 1961 and used by all domestic trunkline carriers 
except American. It lists over 300 tours of all descriptions available to 
& great variety of domestic points and some foreign areas such as the 
Caribbean, Bermuda. the Bahamas, Mexico, and Central America, and the total 
distribution of each edition approximates 10,000 copies, including copies 
sent to the some 5500 approved travel agent locations in the United States. 
Internationally, the carriers are free to participate in the development, 
printing, and purchase of the tour folders for the tour packages that are 
ultimately to be retailed. An international tour operator is required to 
print a minimum of 5,000 copies of a tour folder, but usually printing suns 
to 50,000 copies or more with worldwide distribution In the case of Pan 
American, for example, distribution :miy be made to as many as 15,000 sales 
77 

outlets. Ll 

While the facts demonstrate that the all-expense tour market as it 
exists today is far from a neglected source of traffic, it is clearly 
apparent that such traffic is nowhere near its true potential. It is to be 

Z/ The dolla: expended for promoting tours, at least by domestic 
carriers, appear to run higher than for general point-to-point air trans- 
portation. The domestic carrier component of the Joint Intervenors estimated 
that for 1963 about 6 percent of total all-expense tour revenues were spent in 
promoting tours whereas total domestic advertising and publicity expense ran 
about 3 percent of total passenger revenues. The fragmentary information that 
is available indicates that the Gollar amounts expended internationally for 
the same purpose are more modest. For example, in 1963 they totaled for Pan 
American $258,000 (Hawaii, Alaska, and Pacific) and $357,000 (Latin America); 
Northwest, $93,000 (Hawaii, Alaska, and the Pacific); United, $100,000 (Hawaii); 


Braniff, $99,000 (Latin America); American, $8,000 (Mexico); and Western, 
$200,000 (Mexico). 
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remembered that of the 29 percent of Americans that fly domestically, only 


2 percent are on purel leasure trips whatever the mode, type, or class 
P ’ ’ 


of air travel they use Utilizing the best estimate available, 1963 sales 


Intervenors (excluding Hawaii and Alaska), 


representing the total volume of all-expense tour sales. Internationally, 


year the relative percentage dollar volume of all-expense tours 


cs 
for even the most dependent carrier did not exceed about 15 percent 2/ 


Existing all-expense tours, like those which mignt be cffered and sold 
on a charter oasis through travel agenis, nave appealing features for pas- 
sengers of a particular cemp :ramen' ineruding relative economy of price, 
the payment of one sum for the entire purkove, Une ecmpanionship of Like- 
minded tourists, relief from the burdensome detail of reccee sions, avoidance 
of baggage transfers, etc Mm the international field there are cauittonal 
advantages, such es minimizing the necessity for coping with tne often 
cumbersome customs procedures and the difficulties of unfamiliar languages 
and currer:cles Conceivably aii-expense tour charters could stimulate 
additional tour passengers by offering some further cost advantage over 


tours on the land portion because of block booking of the surface 


of the tour, although cheoretically at least these advantages 


7 / To illustrate, the amounts received from the carriage of all-expense 
tour passengers and the relative percentage of relative passenger revenue were 
as follows: Pan American, $17 9 million, or 13 6 percent of passenger revenues 
(Pacific and Hawaii), $10.3 million, or 3 percent (Latin America), and $153,000, 
or 3.5 percent (Alaska); Northwesc, $267 million, or 7.6 percent (Pacific, 
Hawaii, and Alasxa); and United, $5 million, or 15.1 percent (Hawaii). In the 
case of Pan American at least, a large proportion of this traffic--possibly as 
high as 50 percent--consists of "FIT" or foreign independent travel passengers 
who independently select pre-packaged tours or have them custom-ouilt to their 
specifications. This traffic shouid not be materially affected by tne all- 
expense tour charter. 
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are equally available today since they are not dependent on ‘the manner in 
which the tour is marketed but upon the development of sufficient traffic 
to warrant volume discounts. 

There is no way of ascertaining with certainty the fait’ extent of 
reduced costs for the tour traveler that could be realized from the lower 
air fare, which is the real advantage of the all-expense tour charter. Much 
depends on considerations such as the level of the individual and charter 
rates, the type of equipment involved, and the class of scheduled air 
service to which the comparison is being made, as well as the more general 
factors of promotion and development. Even accepting all of these qualifica- 


tions it seems clear thatthe price differential would be of sufficient importance, 


particularly on long haul operations, to develop substantial new traffic. D/ 


In view of the general affluence of the American society, the persistent 
economic growth both here and abroad, the prevailing propensity for travel 
generally, and the other factors previously considered that demonstrate a 
favorable climate for continued development of all air transportation services, 
there is little doudt that any sound program for exploiting the pleasure marist 
by all-expense tour charters which effer the stimulus of lower fares faces a 


promising future. 


79/ Some examples of record based on existing air travel costs will 
iilustrate the point. Assuming the use of jet equipment and the round trip 
cost, the difference between the pro rata charter rate and the lowest individual 
Scheduled fare is about $148 between Los Angeles and New York, $65 between New 
York and Miami, and $14 between Los Angeles and Las Vegas. The Los Angeles- 
Tokyo all year round trip economy fare on the scheduled services is $783 -ompared 
to $356 for the pro rata jet charter (with no ferry mileage), a difference of 
$364. While the total cost of the entire package may still be large because 
of the constant level of the ground expense, the savings on the air fare alone 
are nonetheless significant enough to dip further inte the income strata for 
new customers. Th. ; are also particularly significant when related to the costs of 
a family vacation, since the American family now averages out to some 3.65 persons. 


ee 


The British Experience. Inclusive tour (IT) charter services have 
long been established on the European continent where they have enjoyed 
wide public acceptance and have exhibited remarkable growth. While they 
are used extensively and successfully in countries such as Germany and 


Sweden, it is the analogy afforded by the British experience on which the 


applicants mainly rely and concerning which the evidence is most complete. 80/ 


Under the British system the fulfillment of air transportation needs 
is the responsibility of British Overseas Airways and British European 
Airways (BEA), the state-owned airline corporations, as supplemented by 
the privately owned independent British air carriers. The IT charters 
operated by the independents received their initial impetus in the early 
1950's when removal of currency restrictions made pleasure travel abroad 
possible for the British. During the palance of the decade the IT charters 
were of relatively little competitive significance to BEA, the state carrier 
primarily concerned: They were authorized by the Air Transport Advisory 
Council under guidelines established by the Minister of Civil Aviation 
ana were generally confined to situations where there was no existing 
scheduled service or no material diversion would occur. The Council's 
actions were taken in consultation with BEA and a negative response from 
the latter normally meant denial of the permit application. 


80/ The British term "inclusive tour" is for all practical purposes 
synonymous with "all-expense tour" in American parlance and the terms are 
hereafter used interchangeably. 


aSo = 
The era of rapid development began with implementation of the Air 
Transport (Licensing) Act of 1960 which established the Air Transport 
Licensing Board (ATLB) as the aviation licensing body, subject to a right 
of appeal to the Minister of Aviation. Since 1960 the growth of IT charter 
passengers carried by the British carriers has been substantial and persistent, 
as shown by the table below: ay | 
1960 199,000 
1961 344,000 
1962 386 ,000 
1963 494,000 
1964 700,000 (est.) 
This growth has been accompanied by a similar expansion in the number of 
such passengers transported by foreign flag carriers, which have risen steadily 
from 50,000 in 1960 to 132,000 in 1961, 200,000 in 1962, 308,000 in 1963, and 
an estimated 350,000 in 1964. The authorizations granted ‘to foreign flag 
carriers apparently are issued by the Minister of Aviation solely on the 


basis of reciprocity, without hearing, and in a manner that reserves to then 


82/ 
roughly 40 percent of any given market. 


3Y The figures given as to both British and foreign flag traffic are 
for passengers outbound from Great Britain only and should be divided in half 
to arrive at the number of round trip passengers. 


82/ Within the category of British carriers, IT charters are not 
operated solely by the independent airlines; they can be and are operated 
sith ATLB approval by the British scheduled carriers between points which 
they serve on their scheduled services. Also, the scheduled carriers have 
an ITX or tour basing fare which allows them to carry IT passengers at a 
reduced rate on their regularly scheduled services without specific per- 
mission. The ITX fare came into more extensive use in 1959 when IATA per- 
mitted a substantial reduction in the rate level. Finally, there is a 
hybrid type of service in which the scheduled carriers may transport ITX 
passengers exclusively on given flights, also with ATLB permission. 


wi5s 


From the standpoint of the passenger the British IT's are not 
materially different from the all-expense tours previously discussed, 
which have their principal appeal in the lower fare, an all inclusive 
lamp sum payment, and the relief from worrisome detail. The usual IT 
is of two weeks' duration and includes round trip point-to-point air 
transportation, city-airport-hotel surface transpertation, some sight- 
Seeing, and hotel accommodations with meals. At least in the past, they 
nave been operated by the independents with the older types of piston 
equipment at a level of passenger service roughly equivalent to the basic 
IATA economy service Unlike the J.S.-foreign marxets and some of the longer 


haul domestic movements in the U.S., there is no present indication of a 


33 
marked passenger resistance to the use of other than pure jet equipment. ey 


There are basic differences between tre British IT charter passengers 
and those using the more expensive scheduled services. particularly in 
terms cf age, income level and occupation. The typical IT charter passenger 
is from the working class, of lower to middle income, and considerably younger 
In a word the IT charter passenger is likely to be the young and budget- 
conscious traveler to whom pri:e- and limited tour duration to meet business 
vacation periods, may become the vital considerations. 

The overwhelming passenger preference has been for "stay-put" or "single 
centre” tours to the "sun spots," i-e., vacation trips on which the principal 

33/ The average one-way distance for the British IT charter flight is 
in the neighborhood of 900 miles. They are generally operated by the carriers 
on a "back to back" basis, often with more than one group aboard the airplane, 


so as to eliminate cr at least minimize the ferry mileage that would otherwise 
de invoived in one-way hauls and the positioning of aircraft for future movements. 
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purpose is not sightseeing but to settle at basically one: point to relax 


and enjoy the sun and the sea. Thus, the majority of the IT's take place 


in the 20-week peak May to October summer season and are to points in the 


warm climates, such as the Spanish Balearic Islands (notably Palma on Majorca) 


and other Spanish and Italian resort locations on the Mediterranean and 
Adriatic seas. As in the transatlantic passenger charter market, in recent 
years the season for IT charters has had a tendency to broaden. In addition, 
more extensive geographical coverage is being experienced because of the 
increased popularity of tours to other areas that include Portugal, Greece, 
Yugoslavia, and the Holy Land. 

Brief mention should be made of the British regulatory system. Several 
types of licenses for IT charters are issued varying from i Single flight 
to flights over a number of years, with the most usual being a license for 
&@ series to be operated over one specific summer season. As a practical 
matter, an application for ATLB approval must, be made 10 to 12 months prior 
to commencement of the flights, and the application must be joined in by 
both the operating carrier and the tour Operator or operators concerned. 
Hearings are held before the ATLB, usually at the same time on all applica- 
tions involving a common destination. Various economic data are considered, 
particularly those bearing on past market experience and the general issues 
of need and wasteful duplication or material diversion that may result from 
particular authorizations. The financial fitness of the operating carriers 
is scrutinized and there is a growing tendency to inquire into the same 


question as it relates to the tour organizer, although no specific conditions 


A2i 
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ara 


are impcesed in an effort to guarantee the financial responsibility of the 
latter. There is provisicn in the British law for ATLB sanctioned variations 
from the terms of licenses previously granted should they he varranted. 

Unlike the American system cf publicly fiied and puclished tariffs, 
the price charged the ‘cur operator by the air carrier for charter of its 

. : : Fi./ + 
aircraft is a private, negotiated commercial] arrangement. In the 
licenses it grants the ATLB sets a minimum price that can be charged the 
passenger for the inclusive tour. which tends to beceme the total IT 
package. Almest without excepcion the price so established is the 
SATA fare floor, i.e , the total charge io the passenger shall rot be less 
than the lewest published IATA reund trip fares between the points te be 

43/ 
served on the day and at the time of £1: 

The tour operator (or a consortium of tour operators) is the real 
motivating force Inct only in the preapprovai planning stages of the IT's 
cut also in their subseuent promotion and sale. Tra funesions of the 
carriers are restricted to furnishing the aircraft and related operating 
responsibilivies he carrier usually receives a down payment upon signing 
a contract with the tour operator and thereafter instaliment payments are 

24/ Because of this fact it is difficult wo ascertain the cost differential 
for charters versus scheduled service. However, the witness from Caledonian 
did state, in speaking of the differences in air fares, that it would "be 


roughly 2C percent cheaper to take a charter holiday whan a scheduled holiday." 
(Tr 39). 


85/ fh host of other details may be specified in the licenses issued, 
viz., frequencies, the period for operation of the fl charters, aircraft type 
and configuration, duration of stopovers where more than one "centre" or point 
is involved, etc. 


ay ihe 


made up to the time of flight. The wholesalers employ the customary pro- 
motional tools, including descriptive brochures and perhaos some general 
advertising, and market the tours either through their own outlets or by 
using retail agents who receive a 10 percent, senieeiean No commissions 
of any kind are paid by the operating carrier. | 

All factors considered, it is clear that the low cost British IT 
charters have been highly successful in opening up a sizeable new traffic 
market of persons not previously using air service, to ce primary benefit 
of the low or middle income individual who would not otherwise fly. This 
is the firm opinion reached by the British regulatory sutienities and other 
European bodies having occasion to deal with the eeeiecug it is also 
demonstrated by the uncontroverted testimony of the witness from Caledonian, 
a British independent carrier, who estimated that 25 to 40 percent of its 
IT passengers were first-time travelers. 30/ And even the BEA witness 
for the Joint Intervenors expressed no disagreement with the pronosition 


that the principal beneficiaries of the lower fares offered by "both the 


inclusive tours and the ITX fares, are those newly generated low income 


-86/ illustrations can be found in the ICAO study of inclusive tour 
services in international air transport, statements of the British Air 
Transport Advisory Council in 1957 and 1953, and in the subsequent pro- 
nouncemenis of the ATLB. 


87/ The same result often flows from types of charter services other 
than the all-expense tour For example, it was the experience of World 
Airways in its 1963 Hawaiian charter program that about 40: percent of the 
participating passengers had not traveled by air previously. Also, in 
World's single entity sales incentive program for Chevrolet, 40 to 50 ver- 
cent of the passengers had never flown before and about 70: percent had not 
been aboard a jet aircraft. 
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peopie who would not otherwise travel * * *," 33 / The ultimate conclusion 


to be reached was well put in a statement of an economic advisor to BEA 
when he wrote, in referring to the some 609,000 passengers carried on the 
inclusive tour charter service of the British private airlines in 1962: 


e .€ MOSt part tnese were passengers who would 


not nave travelled py air on normai schedaled services. They 


were persuaded to fly by the attractive prices and great con- 

venience of the packaged holidays offered. The real importance 

of inclusive tour services to British civil aviation lies in 

the fact that a very large number of people have been converted 

into air travellers through the promotional efforts of the 

organizers of air tours. In this way. the financial and social 

boundaries of the air travel market have been greatly extended." 89/ 

Mcrecver, there has been no convincing showing that the IT charter 
development has nad any material adverse impact upon the scheduled carriers. 
Expressions of opinion by British and European expert study groups and 
regulatory authorities concerned with tne question range from the position 
that the IT's have not been necessarily harmful to the scheduled services 
to the conclusion that they have re@ounded affirmatively to the benefit of 
the scheduied carriers by serving as the forerunner of new schedule@ services. 


tinulating mew traffic which ultimately returns as scheduled airlines 


business, and the like; none, hewever, has found them to have been unduly 


Testimony of Mr. Collingwood, Tr. 1419. 


S9/ Statement of Stephen Wheatcroft, Exhibit W-605. 
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detrimental. 20/ And the efforts of the Joint Intervenors to show significant 


injury to BEA from the competition of the independents are not persuasive. 2/ 
The current. British Government , although acknowledging that the IT charter 
services may have had some effect on the Scheduled carriers, has been un- 
willing to apply additional restrictions on the IT charters that might impede 


their continuing development. 


90/ Although the effect that the introduction of new travelers to air 
transportation through the IT charter will hold for the future is not precisely 
measurable, all carriers apparently would agree that at the minimum it is a likely 
source of future traffic that is to be cultivated. As the Joint Intervenors in 
the domestic field recognize, " * * * the domestic carriers look upon all-expense 
tours as a way to promote first-time travel to resort and tourist areas with the 
hope and expectation that the passenger will return to this location at a future 
date, utilizing the ordinary individually ticketed service of the carriers but 
not necessarily travelling on a formal tour program." (JI-2000, p. 3). 


91/ The Joint Intervenors construct this argument on the basis of a decline 
in BEA's traffic between London and resort points where it: competes with independent 
IT charters, particularly London-Palma where BEAts tourist passengers declined 7 
percent in 1964 from the prior year @s compared to a substantial rise for the 
independent IT charter Operators. However, when the total U.K.-Palma market as 
operated by the British and foreign carriers is considered, it shows that BEA's 
traffic has remained static while the total traffic for ali carriers has shown 
constant and healthy growth. Whether BEA's declining participation is due to 
domestic and foreign competition or factors within its control is not apparent. 
In any event, when the Palma IT applications were acted upon by the British 
authorities for the 1965 summer season, the claims of injury by BEA were rejected 
with the finding that " * * * the grant of these licences would not of itself 
have a major detrimental effect on the scheduled services." ‘Exhibit JA-9, p, 6). 

% should also be noted that the IT charter operations of the independents 
have not unduly affected BEA's ability to provide its air transportation services 
generully Its total international passengers have risen steadily from 1.56 
million in 1960 to 2.35 million in 1964, and its operating profit for tne year 
ended March 31, 1964, reached a five-year high of 3,030,907 pounds. Tne contention 
that BEA could have effected lower rates on other parts of its system but for the 
IT charter competition of the independents is entirely speculative and without 
factual foundation in this record. 


92/ Statement of Mr. Roy Jenkins. Parliamentary Debates (Hansara), House 
of Commons, Official Report, vol. 706, no. 59, coils 1186-35, Veoruary 17, 1965. 
‘This statement is a reflection of the general European attitude favoring IT 
charters. Thus the 1964 report of the European Civil Aviation Conference study 
group states that one of its basic purposes was consideration of the principles 
that would govern such charters "with the object of establishing the maximum 
Possible liberalization of this type of traffic * * *." (Exhibit JI-R-1152, Pasi2)% 
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The opposition of the intervenors to equating any favorable inferences 
{from the British experience with the likely potential for American all-expense 
tour charter services is detailed and vigorous. The intervenors would divide 
the British history into two parts--before 1960 and post 1960. They do not 
quarrel with the success of the initial period for, they say, there was 
orderly regulation that confined IT charters within reasonable limits to 
essentially new and nondiversionary services. After 1960, however, the 
intervenors assert that there was a collapse of the regulatory process, 
with few, if any, brakes on IT charter services even over routes competitive 


with the scheduled services. They attribute this change to (1) virtually 


automatic and unlimited entry into the markets by foreign flag competitors, 


and (2) overly generous authorizations for British operators, granted on the 
theory that denials would not afford protection for the scheduled services 
but would simply drive the charter business to the foreign carriers. 

Avcording to the intervenors, the result has been material injury to 
the scheduled carriers, a contention already considered and rejected. From 
the standpoint of the public, they raise the specter of the uncontroiled 
travel agent free to prey upon the public with resultant carrier and tour 
operetor failures, passenger strandings, and similar consequences Finally, 
the intervenors allege that the IT charter traffic dces not represent a new 
marxet which would not have otherwise traveled by air but one which the 
scheduled carriers themselves would have developed in due course 

None of these contentions detracts significantly from the denonstrated 


public appeal, utility, and promotional value of the low cost British IT 


charter. The British admittedly have had difficulties occasioned by mounting 
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foreign competition; however, this consideration does not go to the intrinsic 


worth of the IT charter but reflects a governmental problem to be solved by 
governmental means. Further, the implications of injury to the British 
traveler are exaggerated. So far as appears from this record, there has 
been only an occasional failure of a financially marginal British carrier 
and business failures of travel agents have been relatively rare. In any 
event, in view of the requirement for continuing fitness igen’ on supplemental 
air carriers by the Act and the Board's power to condition authority so as to 
assure travel agent financial responsibility, the Board has ample means to 
provide protection for the American public from any such crenteatiies: 

Whether the present levels of popularity and extraordinary development 
of British IT travel would have been reached in time had the scheduled carriers 
been left to their own devices is entirely a speculative question to which 
there is no ready answer. As has been seen, the great preponderance of 
British and European opinion would indicate a negative response: However 
that may be, the facts are that the market is now established and flourishing 
and that the sparks which ignited the movement were the efforts of travel 
agents and the independent IT charter operators. At the very least, these 
operators provided the competitive spur that hastened the development of a 
service found useful and beneficial by the British public. 23/ This in itself 


is a substantial and persuasive element of the public interest. 


93 / This point was made by the ATLB in its decision authorizing increased 
capacity for the 1965 season in the Balearic Islands market, where it said: 
"The charter operators and their associated tour organizers have by their 
efforts developed a mass market which the scheduled services, left io them- 
selves, would have taken much longer to develop." (Exhibit JA-5, p. 2). 
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SPLIT CHARTERS 


In contrast to the voluminous data concerning all-expense tour charters, 


there is iittle information of record with respect to split charters. No 
unanimity exists even among the applicants on the need for them or their 
usefulness, although a majority favorssplit charters as an adjunct to other 
charter authority which successful applicants may receive as the result of 

this proceeding. Also, there is a disparity of views on whether, if granted, 
the right to charter less than planeload movements should extemi to one-third 
or one-half an aircraft or be described by some numerical limitation on the size 
of each participating group. 

Actual operating experience with split charters has been very limited. 

Two supplemental air carriers--Capitol and Saturn--received such authority for 
traditional pro rata and single entity passenger charters in time for the 1964 
transatiantic summer season as the result of the Board‘s decision in the 
Transatlantic Charter Investigation. However, split charters were flown only 
to Luxemburg by votn carriers and to Brussels by Capitol. None was operated to 
the more popular destinations in England and France, since split charters are 
not recognized by IATA and the necessary landing or .zplift rights could not be 
obtained. 

In the Charter Investigation the Board determined that the vast increase 
in aircraft capacity has deprived many small affinity groups, otherwise charter- 
worthy, of tne opportunity to participate in transatlantic travel because they 
are unable to fill an entire aircraft. As the Board recognized tnere, and as 


shown by this record, group fares generally limited to 25 passengers or more 


SGzue 


have not provided an effective substitute. The Board found ine likelihood of 
Significant adverse effect on the scheduled carriers and done iudea that "we are 
unwilling to withhold from this part of the potential air transportation market 
the advantage of transatlantic charters solely because of increases in the size 
of equipment." 24/ 

The same reasoning fully supports a similar conclusion here. Split charter 
rights for pro rata and Single entity charters are potentially &@ valuable type 
of authority which can be used by the supplementals to broaden the markets 
available to them and to increase their operating flexibility by combining 
their passenger loads. Such authority also benefits the SaULES: and in the 
hands of the supplemental air carriers would not have any significant competitive 
impact on tien paseonpes carriers. And if, as some of the intervenors contend, 
Split charters prove to be of little practical utility, the scheduled carriers 
have nothing to fear from their authorization. 

The more difficult question is the number of peéssenger groups which should 
be permitted to be carried aboard the same aircraft. In the Charter Investigation 
the Board imposed a two-group limitation. It noted that the supplementals were 
then using piston equipment across the Atlantic and that the split charter two- 
group limitation would involve individual groups of at least 40 passengers on 


the basis of that equipment. A realistic assessment of the question on this 


94/ Transatlantic Charter Investigation, orders E-20530 jand 20531, March 3, 


1964, Appendix A, p. 32. 
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record favors permitting three groups per aircraft, with the proviso that each 

group shall be comprised of 40 passengers or more. As a practical matter, this 

would mean continuation of planeload movements when the smaller piston aircraft 

are used. However, three of the operating supplementals who are appiicants 

here now possess long range, high density pure jets which can seat upwards of 

200 passengers in economy configurations, with more jet aircraft being received 

or on order. A three-group limitation with the additional provision for minimum 

group size would be consistent with all of the objectives which the Board sought 

to achieve by its decision in the Charter Investigation and would, at the same 

time, give due recognition to the fact that the era of the pure jet has, in fact, 

arrived for at least some of the supplemental air carriers. 25/ 
While some arguments can be made for also permitting split charters involving 

use of the same aircraft by different tour groups formed by different tour operators 

the possible benefits are outweighed by the disadvantages. As indicated, the 

essence of the decision in the Charter Investigation on the split charter 

issue was concern for the smaller affinity passenger groups which, with 

charters limited to planeload movements, were being substantially dis- 

advantaged because of the great increase in aircraft size. In all-expense 

tour charters, however, there is no affinity requirement; the travel 

agent may sell tours indiscriminately to individual members of the public who 

have no necessary relationship to each other except for their desire to take the 
95/ On brief the Joint Intervenors intimate that the Court's decision in 

the American case (f.n. 73, supra) might somehow prevent the Board from increa  g 

the number of participating groups from two to three. While it is true that tne 

matter before the Court involved only the charter of one-half an aircraft, there 

is nothing in the Court's decision which would preclude the Board from adopting 


a three-group limitation upon appropriate findings that such action falls within 
the charter concept and is required by the public convenience and necessity. 
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tour. Thus the fundamental justification for split charters disappears when 
related to all-expense tour charters. Further, although there is no indication 
that the impact would be crippling in any meaningful sense, it is true that such 
an extension of the split charter concept would increase the diversionary conse- 
quences, particularly for those carriers most heavily dependent upon resort 

type traffic. In addition, permitting the participation of several agents and 
of different groups of tourists on the same aircraft movement certainly would 

be more conducive to sales of individual travel in the guise of charters than 
would be true with planeload operations. 

Split charters do not now exist in the cargo field and no convincing 
reasons have been advanced in their favor. If restricted to planeload movements, 
cargo charters are basically nondiversionary, for little has been accomplished 
in this area, and penetration by the supplementals would represent successfuly 
exploitation of what is now a minor market. Splitting the loads to be carried, 
however, could materially increase their significance, parti 
domestic field where concerted use of the smaller transport aircraft would reduce 
the required size of individual shipments with some effect: upon vhe scheduled 
all-cargo services. In addition, it is likely that the primary impact would 
fall on the all-cargo carriers which as a group have not shared proportionately 


the recent prosperity of the combination passenger-cargo carvi-rs and legitimat« > 


may claim more reason for protection. 2%, Since the possibilities for real 


96/ For the year ended September 30, 1964, two of the three domestic ali- 
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utility of split charters have been shown only as to the passenger field, the 


97/ 


palance lies against their extension to cargo movements. 


IMPACT ON THE CERTIFICATED ROUTE CARRIERS 
By the nature of things, this case permits little in the way of specifics 
concerning the precise competitive effects of the proposed continuation and 
liberalization of supplemental air carrier avthority. No empirical basis 
exists for complete judgment, there are few concrete proposals by the applicants, 
and little is xnown concerning such elements as point pairs to be served, predicted 
levels of operations, frequencies to ve operated, prices to ve charged, or 
equipment to be utilized. 
Despite these difficulties, two efforts were made to forecast the probable 
ae/ 
future civil cnarter marxet, one by the Joint Appiicants <=“ and the other by the 
Bureau. The Joint Applizants, relying inci on managerial judgment, confined 
themselves to a prediction concerning future civil cnarter passenger revenues for 
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“any split charter authority, 

ced in obtaining charterers with 
those stemming from a failure 

of one charter grceup ve the creation of an atmosphere 
possibly conducive onsicerations are present in varying 
degrees with rescect operations, and many are controllable as a 
matter of Susiness judgment or through the imposition of appropriate restrictions. 
In any event, tnere is no evidentiary basis for supposing that they would reach 
unmanageable proportions with respect to split cnartvers. In order to alleviate 
some of these problems, the Bureau suggests as an alternative tne possibility 
of permitting two or more groups to combine for chartering an aircraft, with 

requirement that the charter stand or fall as a unit This approach would 
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reduce the carriers: flexibility, and to tne extent thaw the Bureau's concern 
vent the carrier from 
s basis. 
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negotiating and entering into commitments only on th 


93/ American Flyers, Capitol, Modern, ONA, Saturn, Southern, TIA, and Zantop. 
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‘the supplementai industry. Working from an assumed 1965 passenger revenve level 


of $23.6 million wit, no change in present authority. for a future year tney 
forecast total civil charter passenger revenues for the supplementals of $26 million, 
ailowing a 10 percent increase for permanent certification alone; wit'. an additional 


40 percent if both permanent certificates and all-expense tour charter autnority 
are granted, the total reaches $36.5 million, anda finally, there is a tnire 
forecast of $39 million, represeuti Ye Percent above the devel of permanent 
certificates alone if permanent certificates, all~expense tour charter authority, 
and split charter authority are granted. 

On the other hand, the Bureau developed its forecast on the basis of suppi 
mental air carrier participation in the total 1963 charter market plus allows 
for normal growth and for stimulation that would result from split charter ane 
al-expense tour charter authority, vhe latter largely prediix 
experience- In this way the Bureau arrived at total supplemental 
charter revenues (with ali-ernense 
for 1965 and $30.270,000 for 1967, Adding civii char 
$2,596,000 in 1965 and $3,294,009 tn 14.7, 
of the total civil charter market available wu: Su ser! aggregates 
$21,735,000 and $33,554,000 for 1965 anil 1967, respectively. 

While there are suostantial areas of pure judgnent involved in each foresast, 
tv. y represent the most reliable data cf record, The Bureau's és 


only within the realm of reasonableness but it may well be overly conservative. 


99/ The Bureau also predicted that total military cargo.and passenger vevenues 
for the supplementals would reack $89,533,000 in 1967, a 24 percent incrests2 over 
those actually reported for the year ended September 30, 1964 ($71,965,000}. 
portion of tne Bureau's estimate is unquestioned and appears; fully justified on 
basis of past expericnce. 
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f permanent certification, all-expense tour charter authority, and, for the 
most part, -ithout passenger rights in foreign air transportation and split 
~ ileges. The Bareauts 1967 totai forecast civil charter revenues 


of $33.5 miil.on are some $3.3 miliion in excess of actually experienced levels, 


Or an annuai ausretion of about ll percent spread over an approximate three-year 


pec:od. Even if some leveling off in the s:pplementals' growth pattern should 
is prooable that this forecasy witi be met and exceeded, considering 
new authority included in the Purea.ts ass.xptions and the supplementais? 


er! 100/ 
historic rate of development. <<“ 


fidence 43 viewed. it is clea: that continuation and some 
‘pplementals! authority will not produce significant, mich 
less dire, consequcnees for the ver.ifieated route industry. The 1963 total 
YT some $1? million in civil charter passenger revenues for the domestic trunks 
waulnation carriers represents a minor portion of 
revenues, and no material growth pattern in tre extent 
ribution is evident or reasonably foreseeable. Alvhough there are 
variations betvecn individual carriers, the scheduled industry. without appreciable 
reliance cn the civil charter dollar, is passing through the greatest traffic 
expansion and increase in operating revenues in its history--a period also 
100/ As shown dy Appendix C, the civil contract and charter revenues of the 


S-pplementals grew approxinately 15 percent in 1962 over 1961, 61 percent in 196: 
over 1962. and 69 percent in 1964 over 1963. 
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characterized by healthy load factors, constantly improving break-even load 
factors, and substantial rates of return on investment. Operating profits 
have more than doubled in each successive year in the 1961-1964 period in 

reaching the present industry total of $350 million, and aporeting revenues 


increased about 12.5 percent in 1962 over 1961, 8.7 percent in 1963 over 1962, 


and 16 percent:in 1964 over 1963. 101/ The certificated route carriers recorded 


their biggest gains in the years 1962-1964 which was also the period of the 
greatest growth for the supplementals. Further, the experience of the trans- 
atlantic has demonstrated the ability of the scheduled services to grow and 
prosper notwithstanding intensive competition in the charter field from both 
supplemental and foreign air carriers. Under these circumstances, and considering 

that a significant percentage cf the supplemental charter revenues--both from 
traditional planeload charters and all-expense tour charters--would represent 
newly generated traffic, in all likelihood the impact of future increments in 
supplemental air carrier revenues will be largely absorbed by growth and cause 
little, if any, change in the relative positions of the certificated route 


carriers ard the supplemental air carriers in the total air transportation 


102/ 


systen. 


101/ Appendix D. 


102/ Numerous scheduled air carrier intervenors have presented individual 
pizas of special competitive impact from supplemental past and proposed operations, 
notably among them being Mackey, Panagra, Trans Caribbean, and eight local and 
short haul carriers (Allegheny, Lake Central, Hawaiian, Ozark, Pacific, Piedmont, 
Southern, and renectexa a. However, the evidence does not justify the conclusion 

‘that any would be significantly affected by the type and extent of authority being 

‘s.‘ecommended herein. As far as the all-cargo carriers are concerned, neitter 
Aerovias norSlick participated in the proceeding and Airlift International and 
Flying Tiger, although formal intervenors, make no claim of undue diversion and 
introduced no evidence. As is evident from the prior discussion, actual 1963 
results indicate no material injury to Seaboard, the transatlantic air cargo 
carrier. 
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In the final analysis, the nub of the intervenors' resistance to any 
expansion of supplemental air carrier authority is their opposition to the 
all-expense tour charter proposals, and even here, the primary concern is not 
the potential price competition represented by the lower fares available with 
charter transportation. As the Joint Intervenors candidly put it, " * * *it 
is not just, and, indeed, not even primarily, the ‘cut-rate' feature which will 
occasion the massive diversion which the trunklines anticipate if the supple- 
mentals' proposal is adopted. It is the supplemental-travel agent tie-in which 
will accomplish this result." 103/ 


This contention ‘rests on a convolution of arguments. The Joint Intervenors 


point first to the degree of reliance by the scheduled industry on passenger 


sales by travel agents, which has been substantial. 1OL/ If the proposals of 


the applicants advocating unlimited travel agent participation are adopted, they 
assert that any of the some 5,500 travel agents in this country could charter 
aircraft for all-expense tours to be conducted as a scheduled service. They 
theorize that travel agents would thus be transformed into direct competitors 
of the scheduled carriers, and that those chartering aircraft for all-expense 


tours would "logically channel their group tour traffic to such charter flights 


n 105/ 


in order to preserve their investments in organization and promotion. 


103/ Joint Intervenors' brief to the Examiner, pp. 23-24. 


104/ In 1963 the Joint Intervenors had some $610,630,000 in domestic pas- 
senger revenues from travel agent sales with an industry carrier average of 27.5 
percent of total passenger revenues derived from this source. For the same year 
the foreign (excluding the transatlantic), overseas, Hawaiian, and Alaskan travel 
agent passenger sales of Braniff, Delta, Eastern, Northwest, TWA, and Pan Americe~. 
totaled about $204 million, and the percentage relationship of travel agent pasx: ger 
sales to total passenger revenue varied from the low of 22.3 percent for Pan 
American's Alaska division to a high of 61 percent for Braniff. 


105/ Transatlantic Charter Investigation, order E-20530, March 3, 1964, 
Appendix A, p. 31. 
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The result, according to the Joint Intervenors, would be that substantially 
all the pleasure market of the certificated route carriers would be exposed 
to diversion, a market for the trunklines which at 1963 levels is estimated 
at about $380 million annually--some $220 million dene sereaais (excluding 
Hawaii) and $156 million in foreign (excluding transatlantic), overseas, and 
Hawaiian service. Of this amount some $92 million, which represents 1963 
domestic and foreign all-expense tour business sold by travel agents, would 
be particularly affected. 

While the supplementals no doubt could penetrate the existing pleasure 
market of the certificated route carriers in some degree, the consequences 
which the Joint Intervenors foresee are vastly overstated. a view of the 
wide diffusion of pleasure travel, the supplementals obviously could not reach 
the entire market geographically or by the type of traveler; In addition, the 
most reasonable conclusion from the evidence is that sound promotion of all- 
expense tours by the supplementals should, as in the case of traditional 
charters, result in the development of traffic which in significant measure 
would be newly generated rather than diverted from existing services. In the 
long run the conversion of additional segments of the traveling public to air 
travel will broaden the base for air transportation and ultimately will inure 


to the benefit of the entire air transportation industry. 


It is highly improbable that the helter-skelter defection by travel agents 


from the scheduled carriers to all-expense tour charters, which the Joint 


..mtervenors assume, would materialize. Given adequate restrictions to assure 


‘* financial responsibility to the public and needed regulatory, controls in other 


yo 
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areas, participation woild more likely be confined to the larger and financially 
stronger tour operators. Moreover, it is equally unrealistic to suppose that 
the scneduled carriers would so easily abandon the market. Today the average 
retail travel agent is generally better situated from a commission standpoint 
in selling scheduled air transportation services and additional efforts are 

: ‘ : : 106/ : 
now being made to increase the incentive. a’ As has deen demonstrated in the 
pass. the scheduled carriers by experimentation with tour basing fares, promotional 
fares, and tre lixe, have at their command ample competitive devices to assure 
their continue? dominance. 

In snort, a limited and controlied program of liberalized authority for 
eapplemental air carriers offers no significant threat to the certificated route 
carriers. To the extent that such a program provides the competitive impetus 
to greater exploitation of the pleasure marxet, this is a plus rather than a 
minus for the public interest, since pleasure travel is today the segment of 
the travel tarxet offering the greatest potential for further development. Any 
adverse effects on the certificato route carriers from a grant of the authority 
recommended herein are clearly oviweighed by the advantages that should accrue 
vo the ¢ 

186/ An example is the Air Traffic Conference proposal to raise the commission 
rate on sales of independent air tours from 10 percent to 15 percent. Order E-22168, 
May 14, 1965. 

107/ The Joint Intervenors appear to rely heavily on the Skycruise Case, 10 
C.A.B. 751 (1949) in which the Board denied the applications of two carriers to 
provide domestic all-expense escorted tours. In view of the tremendous intervening 
growth of air transportation generally and the generative effect which all-expense 
voar charters are likely to have as demonstrated oy this record, tnat decision i; ‘ 
clearly not controlling here. In addition, it should be-noted that an important - 
ground for that decision was the Board's conclusion that a grant of the applications 
might have "a serious effect upon these latter [domestic certificated] carriers." 
(p. 756). In contrast to the operating profit for the trunks and local service 
carriers for the year ended Seppember 30, 1964, of some $260 million, the same 
carriers in fisca} year 1948 had a combined operating loss of some $6.5 million 


and were in the -cst of the critical postwar readjustment and reequipment period. 
CAB, Annual Repeits, 1948 and 1949. 


CONCLUSIONS 


Nature and Scope of Authority. The foregoing review of the evidence dispels 


any lingering doubts that the existing civil and military operations of the 
supplementals, conducted at no subsidy expense to the Government and without 
deleterious effectson other carriers, are providing a useful public service 
responsive to a public need and are thereby making a valuable contribution to 
the American air transportation system, When the question, however, goes beyond 
the perimeter of their present authority there is an irreconcilable cleavage in 
the positions of the parties. 

Apart from the specific arguments already considered, the intervenors make 
the general claim that the record will not support any broadening of the present 


authority of supplemental carriers, either geographically or by type of operation. 


They in effect equate public convenience and necessity with past demands for 


service, and on this basis assert that there has been no showing of a public 
need that would justify new certifications; that additional authority for the 
supplementals would be duplicative of existing services; and that the services 
of the certificated route carriers are, in fact, wholly adequate to meet 
demonstrated requirements of the public. Further, they attempt to work both 
sides of the street by contending that even though there is no public need that 


would warrant expanding the scope of the supplementals' present operations, if 
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the Board should do so the new services would be patronized to such an extent 


108/ 


as to result in "massive" diversion. 
The bulk of the applicants are at the opposite end of the pole: for they 
seek every conceivable type of operating authority that could be authorized 
within the issues in this proceeding, granted on a worldwide and uniform basis 
to each member of the class. The supporting arguments they advance are essentially 
those of the past--the historically thin operating margins of the supplementals; 
their particular qualifications as charter operators; the desirability of 
strengthening through equalizing economic opportunity; elimination of seasonal 
peaks in their operations; and the need for sufficient flexibility to permit 
economic utilization and upgrading of equipment and to meet shifting needs of 
the public. 
The contentions of the intervenors strike a familiar but discordant note. 
It has long been established that public convenience and necessity include 
the desired goals of the future as well as the proven needs of the present 
and past. The Board's function under the Act is not simply one of providing 
a kind of after-the-fact regulation by correcting demonstrated service 


deficiencies and fulfilling existing service demands shown on a factual record; 


108/ The intervenors make a number of other general arguments that warrant 
brief comment. The Joint Intervenors, for example, are highly critical of an 
asserted lack of facilities on the part of the applicants to provide foreign and 
overseas service and the generality of their respective plans of operations. 
Considering the extremely broad sweep of this proceeding, the alleged deficiencies 
in these respects are not necessarily fatal. See e.g., Large Irregular Air Carrier 
Investigation, 28 C.A.B. 237 (1959); Zantop-Coastal, order E-18318, May 9, 1962; 
Transatlantic Charter Investigation, order E-20530, March 3, 1964, Appendix A, 

p. 26. In any event, in view of the delineation of areas for foreign and over- 
seas operations, the limited number of applicants selected, and their qualifica- 
tions these considerations pose no real problem. 


9926 


140 
nor is its role confined to that of an impassive arbiter of conflicting private 
interests. Rather, the Act affirmatively invests the Board with the duty to 


consider, as being in accordance with the public convenience and necessity, 


the "promotion," "development," and "encouragement" of air transportation. 109/ 


This mandate imposes duties which are peremptory, and in compliance with it 
the Board, with judicial approval, has experimented widely in authorizing new 
and largely uncharted operations. 110/ And while the Board’ is not to exercise 
its certification power in aid of purely private interests, improving the 
economic strength of an individual carrier or carriers is a legitimate and 
often utilized consideration where such strengthening is an incident to achieve- 
ment of the public interest. 

In exercising its developmental responsibilities the Board of necessity 
ae rely to a substantial extent on its evaluation of the future; otherwise, 
no new and previously untried service would ever be provided. The fact that 
such an evaluation involves literal amounts of prophesy and judgment does not 
make it any less firm a basis to Support certification, for the provisions of 
the Act embodying the declaration of policy "are as much an enactment by Congress 
as is any other section of statute." 1/ What is essential is that the record 
contain a "hard core of factual possibility" which will undergird the exercise 


of a particular judgment. 112/ 


109/ Section 102. 


- 110/ See e.g., Braniff Airways v. C.A.B. 147 F. 24 152 (C.A.D.C. 1945); 
“merican Airlines v. C.A.B. 192 F. 24 417 (G.A.D.C. 1951); and Delta Air Lines 
C.A.B. 247 F. 2d 327 (C-A. 5, 1957). 


211/ American Airlines v. C.A.B., supra, at p. 420. 
112/ Id. at p. 421. 
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As is apparent from the evidence analyzed and considered, the facts 
comprising the "hard core" are present in abundance here to support the 
conclusion that the public conveniense and necessity require some expansion 
and liberalization of the role to be played by supplemental air carriers. 
General economic conditions have provided and should continue to provide a 
very favorable climate for all facets of air transportation. Yet charter 
transportation, despite its lower price appeal, has shown nowhere near the 
growth of the scneduled services where the right to provide it has rested 
exclusively in the hands of the certificated route carriers. It is doubtful 
that the civil charter market ever would significantly expand and grow if 
left entirely to the scheduled carriers, since these carriers naturally gear 
their operations to the scheduled services which are their primary responsibility 
ard most lucrative source of revenue. 

With the competitive stimulus that can be provided by selected charter 
specialists who are free to concentrate on charter promotion, there is every 
reason to believe that traditional passenger charter services in overseas and 
foreign markets will show healthy development, although in many areas not to the 
same extent or with the same rapidity as has been experienced across the North 
Atlantic. _Corollaries tetris development will include, among other things, 
an enhanced base for air transportation generally as well as price and service 
advantages for travelers both to and from the United States. The grant of 
concomitant planeload charter cargo rights may well accomplish some growth 
for a now meager market and also provide operating flexibility for the carriers, 


‘ <7 
in coordinating passenger and cargo movements and minimizing directional imbalance 


in their operations. Split charter authority for traditional passenger charters 


aisles 


is warranted, as across the North Atlantic, by developments in modern airline 
technology, All-expense tour charters, while admittedly developmental and 
experimental, hold real promise Lith domestically and internationally as the 
instrumentality most likely to accomplish a significant expansion of pleasure 

air travel, the segment of the air travel market offering the greatest potential 
for successful exploitation. Since the opening of these additional avenues 

for beneficial public service will lend economic strength to the supplemental 
carriers selected by making available needed additional sources of civil revenues 
and can be accomplished without material adverse effect on any certificated route 
carrier, a grant of new and liberalized operating authority to the exten 
indicated is clearly dictated by the public interest. 113/ 

Although the prevailing direction of the public interest is clear, the other 
extreme of worldwide, unrestricted and uniform civil authority for all supplemental 
carriers is equally to be avoided. After an evolutionary period of some 20 years 
the supplemental air carriers have achieved a reasonable level of maturity, and 


the fundamental task now is to ascertain their permanent place in the air trans- 


portation system. However, apart from the military and interstate fields in 


which the need for and usefulness of Supplementals are established by past 


113/ Pursuant to the request of some of the applicants; an issue was included 

&s to their authority to charter aircraft to airfreight forwarders. Forwarders 
are now free to utilize the charter services of supplementals both domestically 
and internationally, and if future authority is confined to planeload movements, 
no reasons are apparent for disturbing the historic relationship. An additional 
Suggestion that the present military authority be expanded so as to authorize 
unlimited planeload charters for any agency of the United States Government was 
unsupported on the record. 
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experience, the cther types of authority recommended for them, while fully 
warranted, are largely experimental and involve the risks and uncertainties 

cf the unknown and the untried. Sound experimentation under these circumstances 
is not best served by the theory of the roving license, with its attendant 
dilution of revenue sources and the encouragement which it lends to over- 
expansion and uneccnomic competition. 

However desirable uniform authority for all may be from the standpoint of 
some of the applicants, there are marked differences in their present and potential 
capabilities and the extent of the contribution they can make to the public 
interest. The time has come for frank recognition of the fact that all 
supplemental air carriers cannot be the same in size, earning capacity, 
profitability, function or opportunity. just as individual air carriers have 
not been able to achieve complete equality within other segments of the air 
transportation industry. And "class" type authorizations, issued to all in the hope 
tnat they may be itilized, cannot legislate that result. The better regulatory 
policy 5 carefully to delineate the spesifiz areas of operations to be served 
by designated carriers on a basis commensurate with probable public needs, and 
then to provide the participants maximum security within those limitations. 

> selected carriers having broader authority than others will not have 
achieved the millennium, for their success wili depend primarily on the fruits 
of their promotional efforts. However, they will have been given the greatest 


possible opportunity and incentive to maximize their profits, to establish 


their identity in the markets, and to make the necessary investments in personne? 


Sec e 


and equipment. This is the road offering the greatest prospect for orderly 


and sound realization of the public interes+. ie/ 


Areas for Service and Carriers Selected. Since the basic need shown by 
the record is for promotion and development, and in view of the wide expanse 
of this proceeding, considerable judgment must be exercised in establishing 
the precise areas for service. The same is true with Seepert to the number 
of carriers deemed required as well as their selection. Rariver, as has been 
the case historically when dealing with supplemental air carrier authorizations, 
the designation of specific terminal and intermediate points is not practicable. 
Although the number of participating carriers will differ from area to 
area, the kind of civil authority they should possess does not vary. This 


includes the right to perform traditional planeioad passenger charters (and 


related split charters). planeload cargo charters, and all-éxpense planeload 


tour charters subject to the terms, conditions, and limitations hereinafter 
recommended. And while exceptions may be necessary in particular circumstances, 
logic dictates thav for successful exploitation the longer haul foreign and 


overseas markets demand the highest desree of financial and operational strength. 


114/ Some of the applicants appear to argue that Congress in enacting 
Public Law 87-528 intended that the supplementais continue to be treated as 
a class for ail purposes, including the nature and scope of their authority. 
Yowever, no such intention is apparent from the face of the legislation or its 
history, This legislative enactment created no permanent grandfather rights 
for any carrier but merely afforded operating supplementals the opportunity 
to continue on an interim basis pending disposition by the Board of their 
applications for permanent authority under section 401(d)(3). The standard 
for certification under the latter subsection, as under the other provisions, 
is the public convenience and necessity. 
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Ey the same token, the nearby markets involving less in the way of equipment 


versatility, personnel and facilities, and financial commitments are generally 
more appropriate for the smaller, financially weaker, or domestically oriented 
carriers. Selection is to be made from among tne 12 presently operating 


supplementals which, as later appears, are the applicants deemed qualified 


to operate the supplemental air transportation servicesrecommended herein. iLs/ 


The awards recommended have as their odjective the creation of a mosaic 
of authorizations commensurate with propable future needs which in the aggregate 
will provide supplemental air transportation servicesthat truly supplement 
the existing certificated air transportation system without any undue adverse 
impact upon it. Due regard has been giver to such factors, among others, as 
the aptitudes of particzlar applicants and their historic needs and experience, 
variavions in the probability of success in promoting charter service within 
the relative financial condition and operational qualifications 
of individual applicants. and the needs of given applicants for sufficient elbow 
room to permit growth and development. 
A consideration of the particular types of authorization and areas for 
service follows. 
Military. For reasons already considered in detail, it is concluded 


that all cf the 12 successful applicants should be authorized, as at present, 


135/ See pages 113-117, infra. 
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to engage in air transportation of persons and property on a planeload basis 
pursuant to contracts with the Department of Defense. 

The Bureau has suggested that such awards be made coextensive with any 
civil authority granted, apparently on the theory that all carriers would 
thus be given maximum revenue opportunities in performing their assigned 
roles. However, the experience of the past and present calis for rejection 
of this approach and supports the conclusion that military operating rights 
of the supplementals should be continued on a uniform basis without geographical 
iimitations. While the Bureau's cbjective is generally a desirable one, the 
needs to be served by military authorizations are those of the national defense, 
not normal commercial needs or those of any individual carrier. Military 
requirements are at times highly wpredictable and may on occasion call for 
the services of virtually the entire supplemental industry. ‘Any advantages 
that might accrue to particular supplemental air carriers from tailoring military 
authority are outweighed by the desirability of retaining the utmost flexibility 
for prompt and unconditional commitment to the interests of the national defense. 


Interstate and Overseas. By statutory definition interstate air 


transportation is, of course, between the 50 siates and the District of Columbia 


while overseas air transportation generally refers to operations between the 
United States and its possessions. It is concluded that all 12 operating supple- 
mr. utals should be authorized to perform supplemental air transportation in the 
interstate area of the kind found required, while awards in overseas air 
transportation, to be issued on a more limited basis, should encompass the same 


cperating rights. 


1a. 
u86S 


The oniy specific objections to grants of this scope domesticaliy come 
-rom the Joint Intervenors, who would deny all supplementals civil charter 
authority to serve Hawaii and Alaska and thereby restrict them to the 48 contiguor 
states. Their interest in Hawaii is understandable, since the Islands form an 
established and increasingly popular resort center, and mainland U.S.-Hawaii 
Operations produce an important part of their pleasure travel revenues. At 
the same time, however, such operations are of equal if not greater significance 


to the supplemental air carriers, accounting in 1963 for 12,885 charter passengers 


and $1,249,309 of their $4,190,600 in interstate civil passenger revenues. 11é/ 


ivil charter revenues from Alaskan operations have not been appreciable for 
either the supplementals or the certificated route carriers. Nonetheless, 
projections indicate continued population and employment growth for Alaska; 
the state possesses all of the natural resources conducive to tourism; and 
farther development is likely if problems relating to tourist facilities and 
higher cost levels can de overcome. In short, there is no persuasive basis for 
cenying the denefits of supplezental air transportation to Hawaii and Alaska 
any more wtan 1t would be reasonable to effect a similar discrimination with 
respect ty any other two states cf the Union. 

tne narkets falling within the statutory definition of overseas air 


transportation are few in number and confined generally to the areas of the 


116/ For the same period 15 reporting certificated route carriers had 
10,347 charter passengers and $1,067,000 in civil charter passenger revenues 
involving Hawaii. 
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Caribbean, Central America, and the Pacific. iz/ Except for Puerto Rico 
and the U.S. Virgin Islands, none of them, standing alone, could now reasonably 
expect to receive any significant volume of charter service. 

By far the most practical and realistic approach is not to view these 
points in isolation but to consider them in relation to tha) Brosder geographic 
areas of which they are a part; otherwise, the potential for beneficial charter 
Service will be unduly and artificially restricted. To illustrate, the type 
of all-expense tour charter authority recommended herein contemplates all- 


expense tours involving a minimum of two tour destinations at least 50 miles 


apart. A carrier having only overseas authority could not perform a service 


combining San Juan with Nassau or Montego Bay, for example, because operations 
to the latter two points involve foreign air transportation. This would be 

so even though there is a reasonably close geographical relationship between 
the points and such a tour might have particular appeal from the standpoint 

of the potential passenger. The ability to serve all such points within 

the same broadly defined area would enhance both the public usefulness of 

the service and its benefits to the operating carrier. For theae reasons 


points technically within the confines of overseas air transportation are 


217/ The Canal Zone, Puerto Rico, and the U.S. Virgin Islands; American 
Samoa, Guam, Johnston Island, the Marshall Islands, Okinawa, and Wake Island. 
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considered as part of related and broader geographic areas, subsequently 


118/ 


discussed. 


Transpacific. t22/ Of the long haul overseas and foreign markets 


at issue in this proceeding the transpacific area offers the greatest potential 
for future development. Because of the distances involved, the expense level 
for pleasure travel must necessarily remain relatively high. Nonetheless, the 
substantial price reductions possible with charter transportation will be 
significant in expanding the markets and bringing the benefits of low cost 


air transportation to travelers both to and from the United States. 


118/ Trans Caribbean acknowledges that there may be a limited role for 
Southern Air Transport in the Caribbean but otherwise opposes any supplemental 
air carrier authorization in Caribbean overseas and foreign markets, particularly 
that which might involve the San Juan-Aruba segment served by the carrier. In 
doing so, TCA points primarily to the substantial U. S. flag competition now 
existing in U. S.-San Juan markets, the abundance of scheduled service, the 
prevailing low level of fares (including promotional and experimental fares) 
and the dearth of past supplemental carrier charters. Here, however, as in 
other areas, the needs are basically promotional and developmental rather than 
remedial. Without the substantial attraction of San Juan, the possibilities 
for the most effective development of pleasure travel to and from the Caribbean 
would be greatly diminished. Further, there is no room for a serious contention 
that some expansion in civil charter activities would materially affect existing 
scheduled carriers. On the basis of September 1963-March 1964 figures, the New 
York-San Juan market had reached 650,000 annual passengers and was served by 
three U. S. scheduled carriers without competition from foreign operators. In 
size this market is some 15 to 20 times larger than the New York-London, Paris, 
or Rome markets which are served successfully by the two U. S. flag carriers 
and numerous foreign air carriers, and with competition from the latter and the 
supplemental air carriers for charter traffic. 


119/ The transpacific area is deemed to include the U.S. overseas points 
in the Pacific previously mentioned (f.n. 117, supra) and civil passenger and 
cargo flights in air transportation between any point in any State of the United 
States or the District of Columbia, on the one hand, and points in Australasia, - 
Indonesia, and Asia as far west as longitude 70 degrees east, on the other hand, 
via a transpacific routing. See e.g., World's interim certificate appended to 
order E-21304, September 21, 1964, part III, p. 2. 
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The increasing importance of travel movements between’ the U. S. and 
Asiatic and Oceanic countries is demonstrated in various ways on the record, 
many cr which have already been recounted. Total travel to and from these 
areas has guadrupled since 1951; the number of temporary visitors to the 
U. S. has shown a steady increase, as has the number of passports disclosing 
first area destinations in the Pacific countries; and the number of air pas- 
Sengers arriving and departing the U. S. for Pacific countries has more than 


doubled between 1959 and the year ended April 30, 1964--from some 323,000 to 


over 683,000, Japan in particular (and to a lesser extent such additional 


destinations as Hong Kong, the Philippines, and Korea) has emerged as a major 
travei attraction. There were, for example, some 118,000 passengers (U. S. 
citizens and aliens) traveling by air between the U. S. and Japan in the fiscal 
year 1953 compared to over 346,000 such passengers in 1963, Further, there are 
indications of growing interest in pleasure travel to the U.S. from Pacific 
countries, an expansion of tourist facilities througrout the ‘Pacific, and an 
increasing tender.cy on the part of "second time" travelers, who may have 
visited other areas sich as Europe, to choose Pacific destinations. Despite 
these an} other indicia of continuous market expansion. the civil passenger 


. ; : st os 120/ 
charters cf the two Tl, S, flag carriers have been minimal. 


V——— 


near 1 i952 Northwest carried 98 passengers for $6,239! in transpacific 
g cearter revenues while Pan American realized $197,130 from the 
carriage of “2% passengers. The highest annual revenue total: from this source 
for either carrier during the 1961-1963 period was the $283,895 earned by Pan 
American in i962. The trend for the two carriers nas been downward --$442,572 
‘in total transpacific civil passenger charter revenues in 196] to $203,369 in 


1963, 


Civil passange 
Lie 
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Perhaps the most important single deterrent to traffic development in 
the Pacific is the relatively high fare level which has subsisted despite 
the urgings of the Board for reductions. Promotional and experimental fares 
are unknown, although they are common to other areas such as the transatlantic 
where they have played an important and demonstrable part in expanding traffic 
and increasing load factors. While the mileages are comparable, air fares 
between the west coast points of San Francisco and Seattle and Tokyo, for 
example, are one-third to one-half higher than those between the same west 
coast points and London. This situation may to some extent be the result 
of intransigence within IATA, but it certainly is not dictated by any needs 
of the U. S. flag carriers which are enjoying high yields and ever decreasing 
break-even load factors. The Pacific operations of both Northwest and Pan 
American consistently have produced substantial rates of return on stockholders! 
equity as well as, in recent years, rates of return on investment at least 
double those of their respective systems. 121/ 

While the future for charter service in the Pacific is promising, in all 
probability the development will be slower than that experienced across the 
Atlantic. Until the problems are overcome, the acquisition of landing rights 
may pose difficulties and in some areas tourist facilities must be expanded 

121/ In 1963 Pan American's rate of return on stockholders' equity was 
43.89 percent for its Pacific division contrasted to 21.39 percent for its 
entire system, while the comparable figures for Northwest were 30.05 percent 
(international and territorial) and 11.56 percent (domestic). The rate of 
return on investment for Pan American's entire system was 12.17 percent compare? 
to 21.49 percent for its Pacific division. Northwest had a rate of return on 


total investment of 8.78 percent domestically and 17.77 percent in international 
and territorial operations. 
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and improved. Further, despite continual growth the total existing air 
passenger market between the U. S., on the one hand, and Asia and Oceania, 
on the other, is only about 23.5 percent of U. S.-Europe traffic, measured 
by the yardstick of air passengers arriving and departing the U. S. for 
such countries. To meet the needs of U. S.-Europe markets the Board 
originally recommended three supplemental carriers, two of which have 
effective certificates; several others have been granted temporary seasonal 
authority; and the Board is now in the process of considering the possible 
certification of additional charter operators. 

All factors considered, it is concluded that the certification of three 
supplemental air carriers would amply meet the foreseeable developmental needs 
in the transpacific area. Upon a comparative etaluationle? the 12 eligible 
applicants, the balance clearly calls for the selection of World, TIA, and 
Southern. These are the three predominantly Pacific oriented carriers; each 
has had extensive experience in long over-ocean flights in the precise area, 
primarily in military operations; and each has personnel'and facilities in 
the Pacific. Both World and TIA operate modern turbo fan jet aircraft, a 
distinct advantage in economy and passenger appeal for Svieketione in the vast 
expanse of the Pacific. Southern, although presently wienous jets, should have 
the capability of acquiring them if needed in view of its consistently sound 
financial condition. All three carriers possess the inherent financial and 


operating strength for successful operations. While other applicants no doubt 
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could operate the services, any advantages flowing from their certification 


are outweighed by the foregoing factors of preference. 122/ 


Canada _ and Mexico. Although there is little specific data of record, 
Mexico, with its sunny climate and colorful history, and Canada, with its 
natural beauty, are obvious tourist attractions for the American public. The 
proximity of these two countries, both contiguous to the continental United 
States, and the correspondingly lower cost factor provide additional incentives 
for transborder travel. Historically, there has been relative ease of entry 
for air movements to and from Canada, while charter flights involving Mexico 
have been less frequent and subject to considerably more foreign government 
restrictions. In the past at least six supplementals have had occasion to 
conduct passenger charter flights to Canada pursuant to individual exemption 
authority from the Board. The civil passenger charter revenues for the 


combination carriers from charter operations in the entire North America area 


123/ 


have not been large in relation to their total revenues. 


122/ Conceivably other carriers such as AAXICO, Capitol, Saturn, or 
Zantop might fail into this category. However, apart from their lack of 
comparable experience in the Pacific, for reasons subsequently set forth 
a balancing of all interests indicates that they are better suited for awards 
elsewhere. 


123/ Looking at the 12 presently operating supplementals, in the 1961-1963 
period there were some Canadian charter operations oy American Fiyers, Johnson, 
Modern, Purdue, Saturn, and Vance. As appears from the source indicated in 
footnote 37, supra, between June 30, 1964, and Jume 1, 1965, the Board issued 
some 25 exemptions for Canadian passenger charters to American Fiyers (19), 
Capitol (1), Johnson (2), Purdue (4), Saturn (2), TIA (4), and Vance (2), and 
six for Mexican operations (American Flyers, 2; Johnson, 2; Saturn, 1; and 
World, 1). As reported to the Bureau, total foreign passenger charter revenues 
for all supplementals in the North American classification used by the Bureau +! 
(Canada, Mexico, Bermuda, and the Bahamas) totaled $92,147 in 1961, $53,387 in 
1962, and $125,617 in 1963. The comparable figures for all of the combination 
carriers were $638,334 in 1961, $409,979 in 1962, and $1,018,248 in 1963. 
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Upon a balancing of all pertinent considerations, itis concluded that 
two of the applicants should be granted Canadian authority only and an additional 
four should be authorized to provide supplemental air transportation services 
between the United States, on the one hand, and Canada and Mexico, on the 
other. Except for one applicant of the six, these are the smaller of the 
supplementals who are not as well situated from the standpoint of demonstrated 
operational and financial capability. The shorter stage lengths and the less 
demanding equipment and personnel requirements make these markets particularly 
appropriate for operation by these carriers. This liberalization of their 
present operating authority will afford the carriers selected opportunities 
for growth and expansion that should not place an undue strain upon their 
resources and would give them access to these markets unencumbered by competition 
from the larger and more powerful supplementals. 

Operating rights to Canada are a natural for Johnson and Purdue. Both 


are relatively small in size and scope of operations, they are financially 


stable on a modest scale, and each has some past interest in providing Canadian 


service. Johnson is renowned for its unique skills in mountain flying through- 

out the Pacific Northwest, particularly its firefighting activities under contract 
with the U. S. Forest Service which account for a substantial part of its 
operations. Johnson's other charter activities, which occasionally have involved 
transiting the U. S.-Canada border, are entirely nonmilitary and have been confined 
mainly to domestic passenger movements, especially for athletic teams of universitie 


with which it has had long term associations. Purdue is a small carrier operated 
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on @ nonprofit basis as an adjunct of the educational activities of the 
university and has the greatest historic interest in Canadian passenger 
operations for hunting and fishing parties, etc., of al] the supplementals. 
Whatever may be the technical scope of their applications, the record makes 
clear that the main thrust of the requests of both Johnson and Purdue is 
their desire to obtain Canadian operating rights and to retain interstate 
authority on a basis of equality with other supplementals. 

The remaining applicants selected are American Flyers, Modern, Vance, 
and Zantop. American Flyers has been the most versatile of the four in the 
operation of conventional charter service. Originating as a fixed base operator, 
its early operations were confined to passenger charter services with little 
participation in the provision of individually ticketed services. Reliance 
on military revenues increased consistently throughout the 1961-1963 period, 
and starting in 1963 the carrier undertook a program designed to expand its 
civil charter revenues with use of Lockheed Electra and other aircraft. Except 
for Purdue its historic experience with Canadian operations, while not extensive, 
is superior to other applicants, and more recently its charter flights have 
extended into the Caribbean. 

American Flyers! financial condition is deemed sufficient to permit 
expanded certification, although there have been some weaknesses, particularly 
in a persistent negative working capital position. Further, the applicant's 
continued financial well-being has been largely dependent upon one man--Reed 


Pigman, its owner and president, who also provides the business leadership 


for the company. These circumstances counsel caution in order to guard against 


Situations conducive to an overextension of the carrier's efforts. The award 

of Canada-Mexico authority, together with a new authorization in the Caribbean 
subsequently recommended, provide ample opportunities for, the carrier to increase 
its sources of civil revenue while performing a useful pukoié service. 

By virtually all yardsticks Modern and Vance are aus 8h the -uwller, 
predominantly domestic supplementals and of questionable resources and financial 
resiliency for extensive operations. Both are Significantly smaller than American 
Flyers in size and scope of operations, but like the latter carrier each is 
dependent largely on one individual for financial strength--John P. Becker, in 
the case of Modern, and Vance Roverts, Vance's president. . 

Of Modern's total of $1.1 million in transport revenues for the year ended 
September 30, 1964, 90.1 percent was attributable to military operations. Even 
witn this high degree of dependence on military revenue sdurces Modern in the 


last two years has shown negative net worth and net losses; it has had a 


; : a =e 12 : 
negative working capital position for at least the past four years. 124/ Until 


a modest expansion program was undertaken in 196. the volume of Vance's operations 
as “ supplemental air carrier were insignificant from an industry viewpoint and, 
for the past four years, the carrier's financial operating results have hovered 

at or near the break-even point. Vance does, however, have the advantage of 
rointaining itsk 22 base in Seattle, Washington, with a long history of performing 


charter services, including some Canadian flights, with both small and transport 


type aircraft. 


a24/ Appendix C 
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If Modern and Vance are to survive, each needs some broader horizon 
for economic development. While it may be, as both applicants appear to 
claim, that their past performance has oeen affected in some degree by special 
circumstances and by conservatism in management policies pending a determination 
of their place in the industry, their history and marginal financial condition 
do net justify any broader expansion of authority than that recommended. 
Zantop presents a special case. Except for a negative net working capital 
position that does not appear to nave impeded its operations, Zantop is one 
of the largest and strongest of the operating supplementals. Its strength is 
particularly evident from its net wortn, the volume of its operating revenues, 
and the establisned profitability of its operations. The carrier is, however, 
a relative newcomer to the supplemental industry. having received its supple- 
mental certificate in 2 ; for tne purpose, among others, of 
vo continued operations for the military. 
exci isively a military and civil cargo 
P some 59 aircraft owned or leased. only 
and one DC-4--are in passenger configuration. Ne civil 
passenger charte ights were undertaken until tne latter haif of 1963, and 
only $14,000 of its caiendar year 1963 total transport revenues of $12.9 million 
came from this source. 
Tne sum of the circumstances surrounding this carrier show that it has 
a lesser degree of need in the normal sense for new markets than do the other 
operating supplementals. Entry into the civil passenger charter field on a 


broad scale would change its basic nature. Zantop's operations are now 
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substantial and clearly profitable, with a healthy ratio of civil and military 
revenues to total transport revenues of 46.3 percent and 53.7 percent, respectively. 
In short, Zantop does not fit the mold of the usual supplemental; as a specialist, 
it has and will continue to derive its greatest sustenance from the contract 
cargo operations for Ford, General Motors, and Chrysler and its military cargo 
activities, all of which can be operated with the interstate and military 
authority recommended. The additional opportunities for sith by participation 
in the Canadian and Mexican charter markets should be fully adequate for Zantop's 


125/ 


future development. 


5 


/ 
The Caribbean =o Even acknowledging the affect of the unpredictable 


and volatile political eruptions in the Caribbean, as exemplified by the situations 
in Cuba and the Dominican Republic, the Carivbean area offers the most favorable 
immediate prospects for pleasure travel development ofany of the overseas and 


foreign markets in which the supplementals could be permitted participation as 


125/ The remaining six applicants have, of course, the capabilities for 
Mexican and Canadian operations, either in addition to or in lieu of the 
earriers selected. However, apart from differences reflected in their back- 
ground and experience, the services recommended should be ample for promotional 
purposes and any participation the larger carriers could oniy be at the 
expense of the smaller carriers in areas logically suited for their development. 


126/ Precise definitions of the Caribbean area have not been advanced 
and there is considerable variance in geographic coverage reflected in the 
Pp 2Sentations of several parties. As used herein. the Caribbean area includes 
the following: supplemental air transportation between any state of the United 
States or the District of Columbia, on the one hand, and a point or points in 
Jamaica, the Bahama Islands, Bermuda, Haiti, the Dominican ‘Republic, Puerto Rico, 
the Virgin Islands, Trinidad. Aruba, the Leeward and Wayward Islands, or any 
other place located in the Gulf of Mexico or the Caribbean Sea, on the ot'ar 
hand. 
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tne result of this proceeding. 


The lure of sun and sea is compelling for 


woursst, and the attraction of lower cost for charter services is bound 


to develop new traffic to and from the area. which 
nas been some concentration on charter services by 
standpoint of distance, geography, and facilities, 


“provides the closest analogy to the inclusive tour 


is already one where there 
Pan American. From the 
it is the area which 


charter services to "sun 


; ahs ; 2 
spot" resorts that have proven to be so popular with the British public. 127/ 


Passenger charters of the supplementals to and from the Caribbean have 


been very few in number, no doubt hampered in rt dy the absence of certificate 
ry ‘ : y 


authority which would warrant extensive promotional efforts. There were some 


passenger operations by American Fiyers end Saturn in 1963; these carriers 


subsequently continue to participate on 


=. -223/ 
some other supplementals. 


a limited scale, as have Capitol and 


In 1964 World operated an extensive and highly 


successful all jet passenger charter program for Chevrolet which involved carryin 
Jet x rry: 


t characteristics tre Caripnean account for a sudstantially 
“snown pleasure travelers than in other areas. A survey con- 
of 1963 and 1954 by tne Port of New York Authority of U. S. 
overseas out of New York showed the percentage of the total 
ed whose purpose was touring or visiting resorts to be 84 percent 
for Bermuda and €3 percent for the Caribbean contrast to 30 percent and 13 
percent. respectively, for Europe and South America. The Joint Intervenors had 
some £73 civil passenger charter flights to the Caribbean, Central America, and 
Sermida in 1963, more than double the number they operated across the Atlantic. 


However, 439 of these flights were operated by one carrier, Pan American. 


daicted 
residen 


in 
pay 


128/ In 1963 American Flyers had two passenger charters and Saturn 12 in 
the geographic area covered by the Caribbean, Central America, and Bermuda. 
Setween June 30, 1964, and June 1, 1965, the Board issued some 32 exemptions 
for supplemental passenger charters to the Bahamas, 10 each to American Fiyers, 
Capitol, and Saturn and two to Modern. There were 13 involving Jamaica (American 
Flyers, 7; Saturn, 5; Capitol, 1) and five for Bermda (Capitol, 1; Saturn, 2; 
World, 2). CAB, Weekly Summary of Orders and Regulations. 
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5,610 passengers from 37 departure cities to New York for two days, Nassau 
for two days, and return. And, as has been seen, Sourneen has some identity 
in parts of the Caribbean by virtue of its more extensive cargo flights to 
Puerto Rico, the Virgin Islands, and the Dominican Republic. 

Of the 12 qualified applicants, six are particularly well suited for 
certification to provide supplemental air transportation in the Caribbean-- 
American Flyers, Capitol, Saturn-AAXICO, 129/ Southern, TIA, and World. Each 
has sufficient resources and facilities to participate effectively in traffic 
development in these more competitive markets. Such piehewigarione in the 
hands of these carriers should provide adequately for the needs of the public 


and at the same time afford additional and desired strength for their own 


operations, Any authorizations beyond those recommended would in all likelihood 


unduly dilute the traffic and impair the economic feasibility of the services 
without producing offsetting public benefits. 

All of the foregoing carriers except TIA have had some’ past experience 
with operations in the area, albeit for the most part on a. minor and spasmodic 
basis. The Caribbean operations are generaliy short to mod2um haul by comparison 
to the transoceanic markets and they lend themselves to operations with both 
piston and jel equipment. These particular applicants have considerable 

129/ This selection is made on the assumption that the pending Saturn-AAXICO 
merger agreement in Docket 15675 will be approved. So far'as appears from this 
record, a merger of the two carriers would provide a cure for AAXICO's deficiencies 
in civil markets while, at the same time, overcoming Saturn's past financial prob- 
Lens typified by marginal net worth, operating losses, and a continuous negative 


working capital position. In the event that approval is not granted, a re- 
appraisal of the awards recommended here should be made. 


equipment versatility, ranging from piston aircraft to American Flyers! 
Lockheed Electras and the pure jets of Capitol, TIA, and World. Southern 
conceivably might experience some passenger equipment shortage at its existing 
fleet level but the carrier possesses ample means to supplement it. With 
Caribbean and Canada-Mexico authority American Flyers should be assured of 
adequate operating flexibility and growth opportunities. Authorizations in 
the Caribbean--the overseas and foreign area most likely to produce immediate 
traffic response--are of particular importance to Capitol and Saturn as backup 


support for their certificated transatlantic operations and to Southern, TIA, 


and World as a means of buttressing their capacities to utilize the other 


overseas and foreign authority recommended for them in this proceeding. 

From the financial standpoint, the positions of all the carriers selected 
are deemed adequate. The situations of American Flyers, Saturn-AAXICO, Southern, 
and World already have been noted. Capitol and TIA are among the largest 
operators in the industry, currently ranking second and fourth, respectively, 
in totai operating revenues While each nas positive net worth and has been 
experiencing operating profits, for the past three years both have had substantial 
negative working capital positions Their forte, however, lies in their demon- 
strated ability to carry on extensive, successful, and continuous operations 
despite shortages in working capital and their possession of jet equipment 
with its superior appeal to at least a significant portion of the traveling 


public. 
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Contra’ and South America L20/ Cn the basis.of known expericnce, 
the possibilities for chivtur traffic development to and from Central and 
South America are the least promising of 411 the overseas and foreign areas 
with which this case is converned. Such references to the potential of the 
area as do exist in the testimony of travel agent witnesses are not encouraging. 
Histcrically, civil passenger charters involving South Anewien have been 
virtually nil. tcne was operated by any supplemental air carrier in the 
1951-1963 period; snd, of the Joint Intervenors, only Pan Ameri:3n cperated 

-~ / 
them--21 jin 1963 and cnly 64 in the entire 1941-1963 pericd ial/ 
The reasons fur such paltry charter development cannot be ascertained 


with certainty from the record but at least some of the contributing causes 


are known. Leaving aside + 


he role which my have been played by lack of 


interest and promotion, it is true that the historic traffic and rate of 

grewth have not boon es gfreat as in other areas less remcete from the principal 
world markets. Aliso, ihere is extensive competition from foreign air carriers 

in the area, much of which is provided py non-lATA carriers which exert continual 
pressure on rates The resuli. has been that vare levels are lower than in some 
other areas of comparable distances. Further, many Latin American governments 


have tended to be highly protective of the interests of their own carriers and 
Se ae 

130/ Included in this category are the countries on the continent of 
South America; the Canal Zone; Britist Honduras; and the Central American 
Republics of Cuatemata, licnduras, El Salvador, Nicaragua, Costa Rica, and 
Panama . 


131/ The his’ > of civil cargo charters to and from Scuth America tells 
the same story. ‘The upplicants operated no such charters in 1961, four in 1962, 
and 12 (all by Scuthern) in 1963. Pan American, alone among the Joint Intervenors 
operatea 12 in 1961, three in 1962, and none in 1963, More recently the Board 
authorized World te cporste 1+ mixed passenger charter flights between the United 


States and Brazil. Order E-2246/, july £2, 1965, 
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therefore to resist encroachment by carriers of other nationalities beyond 
the level of competing service they are obliged to permit by reason of 
reciprocity cr bilateral agreements. 

Apart from rroblems such as these which may be overcome or minimized 
in time, it is nt unreasonable to expect bhai. concentrated preomots: nal 
efforts would meet with at least a medesbl resporse vr a Dewy Govedle ped 
traffic. South America accounts for about one-seventh of the word's 
area and has virtually «vv: ry type and varioty of mitvein abiraebion. Kuch 
of its climate complements that of the United States. ‘This is an advanlage 
which, if exploitable, would aid in smoothing out. seasonality preblems for 
the carriers and increasing the attractiveness of phoasure travel. Tho 
countries of Central America are, of course, favored by the appeal of a 
climate which should be conducive to tourism 


Populatien, visitors to the United States, and air travel generally are 


all on the rise- ‘he pepulation of the Latin American Republics is expected 


to increase to 2&3 million by 1970 from a eve? off 155.6 million in 1950. 

South American visitors to the United States rese from 71,965 in 1959 +: 
118,662 in 1963, or 65 porcent, while ever the broader span between fiscal 

1951 and 1963 teial iravel by air to and from Soul Amoricar countries increased 
232 percent--from 116,031 bo Bus, Sines the Latin American countries belong 
te the group of nations they have dew loping cusnemier, as contrasted to these 
already doveloped, jt is Jikely that growth wil! asceterate. The estimated 
growth rate of the gross domestic product of the Latin -imerican Republics 


exceeds that ior many developed countries, including the United States, and 


surpasses the average growth rate projected for the tclal free world. 
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Despite the less optimistic outlook for charter services to and from 
Central and South America than elsewhere, some limited experimentation designed 
to promote and develop these markets is warranted. The circumstances, however, 
indicate that the Board should tread slowly and restrict participation to 
highly qualified applicants. Two carriers should be ample to meet the 
developmental needs, and such limited participation clearly would not produce 
any adverse effects upon the present United States flag carrier operations in 


the area. An important consideration in selection must be that the epplicants 


now have the strength and resources necessary to provide the extensive pro- 


motional efforts that will be required In addition, in view of the vast 
distances involved and the relative thinness of the present traffic flows, 
the possession cf jet aircraft would appear to be a practical necessity for 
the provision of an appealing and saleable service. 
The choice naturally reduces itself to one between World, TIA, and Capitol. 

All three have extefsive experience in long range operations; all now operate 
pure jets and would be in a position to institute service mcre promptly than 
any of the other applicants. World is entitled to preference because of its 
superior financial position and inherent strength, coupled with its requirement 
for diversification. As between Capitol and TIA, the balance favors TIA. 
Capitol is now heavily committed to its certificated civil. passenger charter 

perations across the North Atlantic which will continue to be a primary area 
of concentration for the carrier. TIA's better operating profit picture should 
permit it more readily to invest in promotion and development. Also, with 16.1 
percent of its transport revenues derived from civilian sources as contrasted to 
31.8 percent for Capitol, TIA has a relatively greater need far i. .sdering the 


132/ 


base of its civil services. 


132/ Appendix C 
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Transatlantic Cargo. Factors of the past and the likely future 
bearing on cargo charters already have been considered in detail In general, 
it was concluded that planeload civil cargo charter rights are a natural and 
desirable concomitant type of authority for the supplementals in any overseas 
and foreign area in which they are authorized to conduct passenger charter 
operations. 

There obviously is no underlying need, past or future, for extensive 
civil cargo charter operations by the supplementals across the North Atlantic. 
However, awards of planeload cargo charter rights to the certificated trans- 
atlantic passenger charter operators, G.upitel and Saturn, fully accord with 
the requirements of the public convenience and necessity since (1) they will 
aid in the development of new traffic in a now meager market, and any success 
in this field will redound to the benefit of the shipping public; (2) such 
authority will afford these two carriers some degree of operating flexibility 
in their efforts to avoid excessive ferry mileage in performing their passenger 
charter service; and (3) planeload cargo charters operated by these two carriers 
would be basically nondiversionary and would not result in any significant 


adverse impact upon any United States flag carrier. 


FIINESS OF THE APPLICANTS 
Although the criteria for measuring fitness, willingness, and ability 
cannot be determined with muthrmeticn’ precision, the general tests to be 


applied are now well established. One important ingredient is the compliance 


disposition cf a particular applicant Insofar as the 12 operating supplemental 


‘166 


- 105 - 


are concerned, this is not a factor of decisional Significance for none 
has engaged in activities that might be deemed disqualifying for the purposes 
of this proceeding. 

Particularly important among the host of other considerations to be 
evaluated are experience, personnel and equipment, operating plans and 
facilities, and the financial posture of the applicants. Carriers which 
have been able to operate continuously and successfully, and therefore to 
establish going-concern status, have an obvious advantage in showing their 
ability to comply with the ultimate statutory standard. Conversely, for new 


applicants or those wnich have had prolonged lapses in operations, the task 


of establishing their fitness naturaliy is a more demanding one. 133/ 


The enactment of Public Law 87-528 ieft ne doubt of the overriding 


concern of the Congress that the financial condition of any supplemental 
air carrier be sufficiently strong to assure adequate and ‘continuing protection 
of tne public. This basic intent has been recognized oy the Board in the 


foiiowing language: LB4/ 


1323/ In assessing the case presented vy & new applicant in the Large 
Irregular Air Carrier Investigation, the Board said 


"* * * operational ability for such an applicant is not 
established merely by pointing to sources of potential traffic, 
equipment, talent, and funds not integrated into a plan for doing 
business, at least in the absence of a showing of considerable 
managerial and financial strength, well in excess of applicant's, 
Operational ability can be established on the basis of limited 
resources by showing that such resources are available and will 
be sufficient not only to inaugurate the proposed supplemental 
Operations but also to continue such operations for an initial 
period of time, such as 1 year." 28 C.A.B. 224, 270 (1959), 


134/ Order E-21562, December 7, 1964, pages 5-4. 
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"Looking at the pattern of the supplemental legislation 
and its legislative history, we are convinced that Congress 
viewed the financial fitness of supplemental carriers as having 
a direct bearing on safety of operations and fair treatment of 
the public; that it contemplated that such carriers should have 
and maintain a minimum financial strength and stability sufficient 
to protect the public from risk and abuse; and that it intended 
for the Board to eliminate from the supplemental field carriers 
who did not meet such minimum standards before financial weakness 
could translate itself into injury to the public rather than with- 
holding action until after the financial unfitness had evolved into 
damage or injury to the public." 


Again, in underlining its own responsibilities to honor this purpose, the Board 


135/ 


said: 


"It is not within the province of the Board to speculate on 
whether the Congress might have subjected supplemental carriers 
to less stringent requirements or on the wisdom of the particular 
requirements that it did impose. The critical fact is that Congress, 
after careful and thorough evaluation of conditions in supplemental 
air transportation, concluded tmt only those carriers that established 
a minimum financial strength and stability sufficient to protect the 
public from risk or abuse should initially be permitted to operate, 
and only those carriers that maintained such strength and stability 
should be allowed to continue operations. Our task is limited to 
carrying out that Congressional intent." 


Upon consideration of all the evidence in the light of these requirements, 
for reasons that follow it is concluded that the applicants Conner, Holiday, 
ONA, Standard, Stewart, and USOA are not fit, willing, and able to be certificated 


as supplemental air carriers. None possesses sufficient operational and 


financial capabilities to meet the statutory standard. 126/ 


225/° dd. at. p. 16% 


136/ Detailed summaries of the pertinent facts concerning these and 
other applicants are contained in Appendix A. 


The Unqualified Applicants. 


Conner. The applicant's predecessor in interest operated inter- 
mittently as a large irregular carrier between 1949 and 1959 under the 
direction of Mr. F. A. Conner. No flights in air transportation were 
performed after receipt of a supplemental air carrier certificate in the 


latter year, and on this ground the Board found that the carrier did not 


qualify for interim operating authority. 137/ 


There has been no significant change in the situation. The applicant, 
a newly formed Delaware corporation, is a corporate shell that apparently was 
organized tc permit Mr. Conner to preserve a tax loss of the predecessor 
company, a Florida corporation, which had an accumulated deficit of $369,332 
as at June 30, 1964. The applicant does not have a firm organizational or 
financial basis for operations and is without any convincing prospects of 
achieving one. The corporation is dormant; its only assets are $1,000 
contributed by Mr. Conner; and it has no aircraft, owned or leased, and 
no full-time employees. While Mr. Conner has offered to guarantee personally 
up to $500,000 for initial operations, the facts relied upon to establish his 
ability to do so are not impressive. The bulk of his assets consists of used 
aircraft and related parts and equipment, not independently valuated, and 
much of which is not in operating condition or pavitetiianiy suited to airline 
operations. 

Holiday. This applicant is entirely a paper company. ts principals, 


Messrs. Neumann and iiorth, as well as other proposed officers and employ2es, 


137/ Order E-19045, November 25, 1962. 
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have some aviation background, but the sum of their experience does not 
establish demonstrated capacity for the conduct of sustained and successful 
air carrier operations. The applicant did not present a balance sheet or 
other formal indicia of its present financial condition; it has no aircraft, 
owned or leased, no salaried employees, and no other equipment or facilities 
apart from some leased space at Midway Airport in Chicago. 

Holiday asserts that for the first year of operations it would devote 
itself exclusively to conducting a "contract" cargo business of a kind which, 
according to the applicant, would not constitute common carriage and therefore 
would not require economic regulatory authority from the Board. Certification 
as a supplemental air carrier is desired in order to buttress the contemplated 
freight business and to allow for eventual expansion into passenger charter 
transportation. 

The applicant's future operating and financial plans are elaborate but 
unconvincing. They are keyed initially to the execution of assertedly favorable 
contracts with large property shippers, including Sears and Roebuck, and later, 
to the issuance of a certificate as the result of this proceeding. However, 
despite the fact that the execution of such contracts was alleged to be imminent 
and the record was held open to receive copies of them, none was tendered. 

In the absence of such contracts, the house of cards collapses. Measured by 
its own presentation applicant's financial prospects then would lie only in 
some minor loans and the possibility of relatively small commitments, primarily 


from the organizers and their families. 
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In sum, the showing made by this applicant falls far short of the 
requisite degree of fitness contemplated by the statute. 
QNA. ONA was once a dominant carrier among the supplementals but 
is now in bankruptcy, having conducted its last revenue flight in October 1963, 
It has no aircraft, owned or leased, and only two nonexecutive, full-time, 
salaried employees. The carrier was found financially unfit for transatlantic 


passenger charter certification by Examiner Wiser, and the final resolution 


of that and other issues is pending in the Reopened Transatlantic Charter 
Investigation, Docket 11908 et al. 

ONA presented its case on two alternative assumptions: first, that it 
will not receive a transatlantic charter certificate; and second, that such 
a certificate ultimately will be issued to it. Even upon the basis of the 
carrier's projections, under the first assumption it would need not only a 
final discharge from bankruptcy, which has not been obtained, but also some 
$300,000 to $350,000 for the initial period of its operations. However, no 
source for financing of this magnitude was shown. Undsr the second assuaption, 
ONA has written commitments for funds totaling $750,000 from Messrs. Hinckley 
and Marx, who would then become co-owners of the company . 

Looking at the existing situation realistically, there is nv alternative 
to a finding that ONA is financially unfit for certification as a supplemental 
air carrier. The carrier lacks adequate financial resources--and now the 


operating organization--and has not established that it has the capability 


of acquiring them under present circumstances. The action the Board may 


ultimately take in the Charter Investigation, the consequences that may flow 
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from it, and the avenues that may then be open to the carrier to pursue 
broader operating rights are, of course, wholly in the realm of speculation. 
Whatever the outcome there, this record admits of no conclusion but that 
ONA is now unfit. 

Standard. This applicant, recently discharged from bankruptcy 
following the Board's action suspending its interim operating certificate 
for financial unfitness, has some $8 ,000 in office furniture and equipment 
to be turned over to it by Shields B. Craft, its president, general manager, 
and controlling stockholder. It has no other assets, no aircraft, owned or 
leased, no ground equipment arld no paid employees. 

The applicant's future filnancing is dependent on a Mr. S. H. Smith 
who did not appear and offer testimony in the proceeding. Mr. Craft testified 
to the existence of an oral understanding with Mr. Smith to furnish $100,000 
in capital for the company. The net result of ‘the arrangements with Mr. Smith, 
should they become legally bigding, would be that control of the company would 
pass from Mr. Craft, an individual with vast experience in supplemental air 
carrier operations, to Mr. Smith, who has had a long association with surface 
transportation but who has no aviation experience. Further, the applicant's 
plans for instituting service are of a frugal and shoestring variety. They 
are dependent on an exceptionally favorable lease for aircraft and related 
Services said to be available from Las Vegas-Hacienda Hotel Corporation, 


with whom Mr. Craft previously has been associated; upon token payments to 


supervisory employees for performance of their administrative and managerial 


duties; and upon an agreementof the officers to forego any salaries or other 


compensation until such time as the applicant returned a profit. 
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While conceivably Standard might be able to reactivate some operations 
if all of its plans materialized, its presentation does not reflect the degree 
of qualification that should be required of a supplemental:air carrier. Nor 
does it inspire confidence that the applicant would have the sustaining 
strength to meet the continuing requirement of fitness shpsaet by the statute. 

Stewart. This applicant, composed of Mr. Edgar A. Stewart doing 
business as Stewart Air Service, participated in supplemental air carrier 
operations from about 1948 until early in 1962 when its air carrier operating 
certificate was the subject of an emergency suspension by the Administrator 
of the FAA, Thereafter revocation of the certificate was sustained by Examiner 
Caldwell, and the applicant did not prosecute a timely appeal to the Board. 

The applicant has not conducted any operations with transport type aircraft 
since the revocation and it does not hold interim operating authority. 

At the time of the revocation Stewart's current liabilities were about 
double its current assets, and the carrier had a fleet consisting of four 
DC-3's and one DC-4, which were owned, and an additional Do-L under lease. 

It has retained ownership of three DC-3's and one DC-4, asail as related 
equipment, and of this fleet the DC-4 and one DC-3 are in inactive status. 

Mr. Stewart asserts that only $25.009, wnich could be obtained on a personal 
loan basis, would be needed immediately to reactivate operations and that an 
additional $100,000 could be raised if needed by mortgaging the aircraft. 

The availability of the bank loan is not reflected in any written commitment 

of record, and the valuation of the aircraft was not established by indevendent 


appraisal. 
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Considering all the circumstances, the efficacy of applicant's plans 
for future operations is open to substantial question. While, as in the 
case of Standard, the applicant might be able to inaugurate some services, 
there has been no demonstration of abiding and sustained strength for assuring 
continual financial fitness. At best the financial capabilities reflected 
by the applicant's evidence are dubious, and they are insufficient to warrant 
certification. 

Wholly apart, however, from this consideration it is concluded that the 
past conduct of the applicant shown by the revocation action is disqualifying, 
since the applicant cannot be found to possess the necessary compliance 
disposition. The violations at issue there stemmed from a failure to abide 
by safety regulations and therefore go to the heart of the Congressional 
concern in enacting P. L. 87-528. They were of such seriousness as to lead 
the Administrator to conclude that Stewart had "demonstrated such a lack of 
that degree of judgment, integrity, care and responsibility" that he could no 


longer find the carrier "properly and adequately equipped and able to conduct 


a safe air transportation operation." 138/ While the applicant has sought 


to attack that determination collaterally by alleging unfairness, discrimination, 
unwarranted persecution, etc., the ultimate decision was reached after full 
participation by the applicant and stands unimpeached. Nothing has been 
presented that would justify the conclusion that, after over three years 


of dormancy, the applicant is now qualified from a compliance standpoint. 


138/ Appendix A, p. 25, f.n. 45. 
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YSOA. Originally a substantial supplemental air carrier, USOA's 
financial condition has so deteriorated in recent years that the Board was 
obliged to suspend and ultimately revoke its interim sparasiee authority for 
lack of financial qualification. In taking the revocation action the Board 
found that the applicant was "totally and irredeemably financially unfit." 139/ 

This record provides no basis for optimism but simply reenforces the 
Board's earlier determination. Most of the evidence offered here by the 
applicant wus before the Board in the form of exhibits in Docket 13908 at the 
time the revocation order was entered. Subsequently the: applicant has found 
it necessary further to deplete its flight equipment by Bineuatt sales in 
order to keep its head above water. Even so, however, USOA'ts most current 
balance sheet as at December 15, 1964, shows current assets of approximately 
$318,000 and current liabilities of about $950,000. The applicant obviously 
would require substantial additional financing and no possible source for it 
was shown, 

The Remaining Applicants. The fitness of the remadneng applicants is 
not seriously challenged, except for a general argument sawenees by the Joint 
Intervenors and reservations expressed by the Bureau as to three applicants. 
The Joint Intervenors assert that none of the applicants is fit to provide 
service in overseas and foreign areas, primarily on the grounds of insufficient 


facilities, inadequate operational projections, the lack of evidence concerning 


139/ Order E-21562, December 7, 1964, p. 12. 
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the availability of landing rights, etc. These arguments are all of the 
type previously considered and rejected, 

The Bureau's reservations concern Modern, Vance, and Zantop. In view 
of the marginal financial condition of the first two, the Bureau would limit 
their certification to a three-year period. JZantop holds not only an interim 
certificate as a supplemental air carrier but also an exemption from the 
certification requirements of section 401 of the Act and the tariff provisions 
of section 403 to the extent necessary to permit it to conduct its cargo 
services under long term contracts with Ford, General Motors, and Chrysler. 
The exemption was originally deemed necessary because the automotive operations 
do not fit squarely within the usual concept of planeload charter service, 
since they involve theccmnuing! ing of the property of the three companies on 
the same aircraft. The Bureau finds Zantop only conditionally qualified, not 
on account of any doubts concerning its financial and operating strength, but 


because of the carrier's "stated inability to separate its non-regulated 


% . ‘ fe) ee 
contract services from its supplemental operations." 140/ The Bureau's position 


is that the Board lacks the legal power to continue the exemption indefinitely, 
and it therefore urges that any award to Zantop be conditioned upon sui. ivsion 
of a "demonstrated plan of feasibly separating its contract operation from its 
supplemental services and its commitment to adhere to such special regulations 


141/ 


and restrictions as the Board may impose." 


140/ Bureau's brief to the Examiner, page 37. 


14l/ Id. at p. 39. 
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As the Bureau points out, both Modern and Vance are small carriers 
with a history of limited civil charter sales efforts, questionable financial 
bases, and marginal financial condition. However, rather’ than restrict their 
period of certification, the more preferable course, and the one followed 
here, is to take these considerations into account by limiting the participation 
of these carriers to markets which will not unduly tax their resources but 
which will, at the same time, afford them adequate opportunities for growth. 
Aside from the additional burdens of litigation, short term certificates are 
highly undesirable as impediments both to the development of sound operational 
plans and the ability of the carriers to attract financing. As far as the 
duration of their certificates is concerned, Modern and Vance should be 
certificated on a basis of equality with the other successful applicants. 

The Board has ample power to exercise continuing surveillance over their 
activities in order to assure protection of the public, a: power which it 
has not hesitated to exercise in the past. 

The Bureau's arguments as to Zantop are precluded by all that has gone 
before. In approving the transfer of Coasval's supplemental air carrier 
certificate to Zantop the Board found that continuation of Zantop's automotive 
services while it held supplemental authority would be tn ithe public interest. 
It therefore granted Zantop an exemption which was to sontanus in effect "for 
such period as Zantop holds authority to engage in supplemental air transporta- 


tion," and the Board also imposed conditions designed to prevent any undesirable 


: 2 
consequences that might otherwise flow from the carrier's dual operatizns. 1i2/ 


142/ Order E-18318, May 9, 1962. 
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Again, after the enactment of Public Law 87-528 and despite specific arguments 


directed to its alleged lack of legal authority, the Board found that (1) the 


" 


automotive exemption "is, and will continue to be, in full force and effect;" 


and \2) there was no reason to disturb its earlier findings concerning the 


need for and desirability of the exemption. 143/ 

Nothing has occurred since the entry of order E-18864 to change the 
situation from either a policy or legal point of view. There is no evidence 
ner even a contention that Zantop has failed to adhere to the conditions 
previously imposed by the Board. The only difference in the facts affecting 
Public Law 87-528 is that the phase-out period for individually ticketed 
and individually waybilled authority has expired, so that individual services 
are no longer available to any supplemental air carrier except to the extent 
that they may be authorized under section 417 of the Act. However, the imminent 
expiration of the transitional authority for individual services was fully 
xnown to the Board when it entered order E-18864; and Zantop neither sought 
nor obtained such authority. in sum, there has been no change in the facts 
or the law,as the Board has interpreted it, that would support the Bureau's 
position. 

Financial and revenue data and other pertinent facts going to questions 
of qualification appear in Appendices A and C and have been considered in 


connection with the needs for service and the selection of carriers. Except 


143/ Order E-18864, October 5, 1962. 
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for the applicants specifically found unqualified, it is concluded that all 


applicants are fit, willing, and able to receive certificates as supplemental 


air carriers of the kind and to the extent recommended herein. Lad / 


THE REGULATION ISSUES 

Largely as the result of the course of the historical deveiopment of the 
supplemental air carriers, there is now a veritable maze of regulations which 
bear in varying degrees on their charter operations. Some regulatory prescriptions 
are included in their interim operating certificates, and those provisions 
together with Part 207 govern their domestic charter cperations Additional 
terms, conditions, and limitations of general applicability are set forth in 
Part 208, In addition, the transatlantic passenger charter operations of the 
supplementals holding such authority are separately regulated by the extensive 
and detailed provisions cf Part 295. And finally, if, as has been recommended, 
Supplemental air carriers are now to be permitted to perform all-expense tour 
charters, still further implementing regulations will be needed. 

144/ On brief to the Examiner Lake Certra for the first 
time, that Purdue cannot be found fit because the applicant's own exhibits 
show that it violated the Act on at icast 17 flights uring 1963 by charging 
less than its published charter rates. Although Purdue's exhibits were 
available well in advance of the hearing, neither Lake Central nor anyone 
else addressed themselves to this question with evidence or argument during 
the course of the’ proceeding, and it would be obviously unfair to lend any 
" ight to the complainant's allegations at this juncture. In any event, 
+: Seems clear that, even if established, violations of the type complained 
of would not be disqualifying per se in view of Purdue's otherwise exemplary 


record. If Lake Central is seriously concerned with the problem, ample avenues 
are open to it to make its complaint known to the Board's Bureau of Enforcement. 
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While each of the existing regulations serves a specific and necessary 
purpose, they are not altogether compatible in degree, type, extent, or effect 
of their regulatory provisions. To illustrate, Part 295 sets forth in detail 
standards to gauge whether groups which seek to participate in transatlantic 
charter movements are charterworthy. Nonetheless, this is still a substantial 
and constantly recurring problem area. In contrast, Part 207 is of the barebones | 
variety, and this regulation in conjunction with the interim operating certifi- 
cates of the supplementals contains only the basic requirements that (1) 


domestic charter trips do not include flights for which members of the general 


public have been solicited, and (2) supplemental air carriers may not charter 


aircraft to travel agents or others who provide or offer to provide transporta- 
tion to the general public. As later appears, this approach also has left 
sizeable voids in regulation and has given rise to troublesome problems of 
interpretation in determining the permissible scope of domestic charter 
operations. 

Tais proceeding is not a practical vehicle for formulating an acceptable 
finai solution for all of these varied and interrelated problems A major 
difficulty has been that unlike the normal rulemaking proceeding in which a 
specific proposal is advanced at the outset for comment, the suggestions of 
particular parties for rule changes were generally not known until after the 
close of the record Some parties sought to direct themselves to these 
questions on brief. Thus, for example, the Bureau appended a new 25-page 


proposed regulation to its brief and the applicant World has also made 
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detailed suggestions. However, many of the proposed revisions have not 
been the subject of comment or argument, much less evidence, and to this 
extent the present record does not provide a basis for the exercise of 
sound and informed judgment. 

All these circumstances make it highly desirable that the Board--when 
the results of this proceeding are known, if not betave cauaertaus by 
rulemaking proceedings a comprehensive review of all of its charter 
regulations. Primary objectives would be to achieve as mach simplification 
and standardization as possible, as well as to clarify the differences, if 
any, applicable to the charter operations of the various classes of air 
carriers. The greatest possible wniformity and e ality of application in 
standards governing all of the charter operations of the supplemental air 
carriers would be highly beneficial to the Board, the deoniase, and the 
public. 

Pending a long term solution, some means must be devised as a temp-rary 
expedient to permit prompt implementation of the new authority recommended 
The most desirable way cf achieving this result would be along the lines of 
the method suggested by the applicant World. This would involve the recodifica- 
tion and expansion of Part 208 into two subparts--one benakatty incorporating 
the present provisions of the regulation, and the other a new subpart setting 
forth all of the requirements concerned with the aiertee authority of the 
supplementals granted herein. The new subpart would be tailored after the 
existing Part 295 with such technical and substantive changes and additions 


as may be warranted and would be applicable to all interstate, overseas, and 
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foreign supplemental air transportation, except for transatlantic passenger 
operations which would continue for the present to be governed by Part 295, 
This approach as the advantage of placing regulatory requirements relating 
to the operating rights of the supplementals in two regulations (Parts 208 


and 295) rather than in three if the alternative of an entirely new and 


separate regulation were selected 145/ 


Specific regulation issues will now be considered 

All-Expense Tour Charters. The threshold decision to be made with respect 
to ali-expense tour charters is the degree of regulatory control that should be 
exercised over their operation, for the answer to this question will determine 
the type of regulation that i: necessary. There are basically two alternatives. 
The first is the one supported by the applicants and the Bureau with some 
modifications--a blanket exemption regulation modeled after the proposed 
Part 378, which the Board proposed as an interim measure to give the supple- 
mental air carriers all-expense tour auth: -» for interstate and overseas 
supplemental air transportation pending final decision in this case 16/ 
Under such a regulation, any persons other than the supplementals themselves 


who are engaged in the formation of groups for all-expense tours (tour operators) 


145/ An amendment of Part 207 may be desirable in order to ks clear 
that henceforth it would apply only to air carriers other than supplemental 
air carriers Also, Part 295 should reflect any substantive changes made here. 


146/ Final action on this proposal subsequently was deferred. See SPDR-6, 
January 5, 1965, and SPDR-6A, April 27, 1965, Yocket 15777. While proposed 
Part *78 is not physically included in this record, all parties have referred . 
to it freely throughout the course of this proceeding 
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would be granted exemptions from the certification requirement and from 
otherwise applicable provisions of Title IV of the Act to the extent necessary 
to permit them to provide such tours using aircraft chartered from supplemental 
air carriers, provided that the tour operators and the carriers complied 
with other conditions and provisions of the regulation. 

The other alternative is a prior approval procedure under which no all- 


expense tour charters could be operated without specific and advance Board 


approval. This latter alternative would obligate the Board to screen all 


applications individually and to grant such approvals, as well as such 

exemptions to individual tour operators. as it found to be in the public 

interest. The pre-flight authorization requirement would be analogous to 

the present British system and was used by the Board in connection with the 

interim rights granted to World and TIA authorizing the operation cf planeload 

transpacific passenger charters until disposition of their applications for 

permanent certificates in this proceeding. 
There are, of course, substantial considerations that would 

of a general blanket exemption. Such an approach clearly would give 

carriers the greatest degree of operating flexibility; 

administrative burdens on both the carriers and the Board and remove tie Board 

from the minutiae of day-to-day business relationships; and it would eliminate 

many of the last minute uncertainties that invariably arise with a prior 


approval procedure. Further, the general exemption regulation obviates the 


147/ Orders E-21304, September 21, 1964, and E-21574, December 9, 1964. 
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necessity of wrestling with difficult questions that could be presented 
concerning the financial qualifications and capabilities of participating 
tour operators. 

As important as these considerations may be, they are outweighed by 
the clear necessity that the Board exercise firm control over the scope and 
direction of the all-expense tour charter program during its initial and 
formative stages. In short, the stakes are too high in terms of public 
protection and the development of a sound air transportation system to 


warrant general relief from regulation at this time. 


History demonstrates that it is much easier and generally more 


satisfactory subsequently to liberalize authority as needed than to 

contract it, once granted. This is particularly true where, as here, the 
authority is novel and experimental in nature, involving many elements of the 
unknown and the untried. While the more reasonable expectation is that only 
the better qualified tour operators would seek to participate in the provision 
of all-expense tour charters, that result cannot be a certainty. Too little 
is known concerning them; and the plans of the supplementals themselves are 
set forth in only the most general terms. Further, although under either 
approacn there should be no undue adverse impact upon the certificated route 
carriers, the fact is that the pre-flight authorization requirement would 
provide the Board with more adequate means to assure orderly growth of this 
facet of supplemental air carrier operations in relation to other components 


of the air transportation system. 
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The substantial additional burdens that would fall on the carriers 
and the Board from individual authorizations cannot be lightly dismissed, 
and it is true that such a procedure would impede the carriers! freedom 
of action. When, however, the choice is between minimum administrative 
supervision and maximum qperating flexibility, on the one hand, and the 
ultimate in protection of the public, on the other hand, the Congress has 
left no doubt where the burden must fall. The essence of Public Law 87-528 
is that the financial condition of any supplemental air carrier must be 
sufficiently strong to provide adequate and continuing protection of the 
public, and to this end Congress imposed the continuing fitness requirement 
on the carriers and gave the Board broad surveillance powers. In the all- 
expense tour charter the tour operator rather than the cacien becomes the 
real promoter with the primary financial obligation to the public, and 
obviously the basic statutory objectives should not be comoromised indirectly 
by insufficient guarantees against his incompetence or financial irresponsibility 
Even though many salutary conditions of general applicability can be devise?, 
there is no escaping the fact that only by considering each individual 
application’ can the Board provide the maximmm safeguards for the public. 
If experience shows that the prior approval procedure is too severe and unneeded 
for public protection, it will be time enough then to consider its relaxation. 
It is also worthy of note that problems of major concern involving the 
public, ticket agents, and the predecessors of the present supplemental air 


carriers have existed in the past. Abuses of the public perpetrated by 


certain ticket agents became so prevalent and so aggravated at one time that 
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sections 411 and 902(d) of the Act were amended to bring ticket agents 

within their coverage, and the Board since has been especially vigilant in 
such matters, 148/ Individual authorizations for tour operators participating 
in all-expense tour charters should prevent the creation of a breeding ground 
for any comparable activities. 

In form, the prior approval procedure should make the filing of an 
application for a Statement of Authorization (and an exemption for the tour 
operator) and the issuance of such authorizations prerequisites to the 
operation of all-expense tour charters, much in the manner of the provisions 
governing the interim authority now held by TIA and World for transpacific 
planeload passenger charters. The regulation should also prescribe general 
conditions and requirements that must be met by any applicant. If, upon 
consideration of an application, the Board found that the proposed all- 
expense tour charter flight or flights complied with those requirements and 
were otherwise in the public interest, it would issue the Statement of 
Authorization and any necessary exemption. The Board would, of course, 
reserve in its regulation the right to withhold, condition, or limit any 
particular authorization as the public interest might dictate. The provisions 
for individual applications necessarily would require not only a showing of 


compliance with all general regulations but would also call for the disclosure 


148/ Public Law 538, 82nd ae 2nd Sess., approved July 14, 1952. 
8 
> 


See eg, S Rep. No. 1508 (S. 2690 2nd Cong., 2nd Sess. (1952); 
H. R. Rep. No. 2420 (S, 2690), 82nd Cong., 2nd Sess. (1952). 
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of any needed information concerning the operating carrier and the tour 
operator, the promotional literature to be used in promoting the tour, etc. 

It is of the utmost importance that the substantive regulatory provisions 
be of such a nature that they will maintain the integrity of! the group concept 
while, at the same time, affording the opportunity for operation of an 
attractive and marketable service without undue diversionary consequences. 
Subject to needed revisions to reflect the change from a blanket regulation 
to individual authorizations for carriers and tour operators, many of the 
provisions of proposed Part 373 are acceptable in their present form. 

Included in this category are most of the definitions in the proposal as 
well as the provisions concerning the execution of charter contracts, the 
filing of tour literature, tariffs, surety bonds, contracts between tour 
operators and tour participants. post flight reporting, waivers, enforcement, 
and the issuance of advisory opinions, For the most part the parties have 


119/ 
. > ty 
not seriously contested these proposals. ““* 


149/ ASTA opposes the condition calling for a surety bond in tre amount 
of twice the aircraft charter vrice and suggests that the face amomnt of the 
bond be reduced to one-half the aircraft charter price, with ar optio: in the 
tour operator alternatively to create 4 trust account consisting of cne-third 
of his receipts from the sales of the tour. The sonding provisions suggested 
by the Board are patterned after those of the Interstate Commerce Commission 
and there has been no convincing demonstration that they are excessive. 
Further, since the financial capability and reliability of the tour operator 
arelikely to be the pointsof greatest vulnerability in the all-expense tour 
charter program, the wiser course is to maintain high standards in this 
respect until actual experience indicates that less exacting. requirements 
will be fully adequate to safeguard the interests of the traveling public. 
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The real controversy centers around the way in which all-expense tours 
and all-expense tour charters should be defined, specifically (1) the 
duration and stop requirements that should be imposed, (2) the number of 
groups that could be transported on a single aircraft, and (3) the price 
to be charged the passenger. On the first point, views range from a tour 
duration of no less than seven days, with no multiple stop requirement, 
to the 10-day, three-stop minimum suggested in proposed Part 378. 

A requirement that all-expense tours involve at least seven days, with 
overnight hotel accommodations at a minimum of two cities of destination no 
less than 50 miles from each other, is realistic in the light of all the 
evidence. The most productive all-expense tours, at least initially, are 
likely to be of the resort type where the passenger's interest is more in 
relaxation than in sightseeing as such. Tours that involve the minimum in 
moving about, as well as relatively short duration, have the greatest potential 
for accommodating that interest. The two-stop provision should be sufficient 
to prevent any significant inroads .on purely point-to-point transportation 
without, at the same time, destroying the attractiveness of the tours for 


resorz-minded travelers. 


As far as duration is concerned, a substantial segment of the business 


community grants vacations by the unit of one. week or more, and the evidence 

of the Joint Intervenors themselves shows that a large number of the tours 

now offered are for seven days. If the supplementals-are given the authority 

to provide tours for a week or multiples thereof, they will achieve significant) y 


greater operating flexibility, particularly in organizing their operations on 
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a "back to back" basis and thereby holding ferry mileage to a minimum. Also, 

it is not to be forgotten that the primary promotional aim of the all-expense 

tour charters is to broaden the base for air transportation generally, and 

that to accomplish this purpose it will be necessary to! reach the younger 

and lower income individuals. To them not only price, but also shorter tour 

durations to meet business vacation periods, can be decisive considerations. 

Any duration and minimum stop requirements which are more restrictive than 

those recommended will considerably narrow the markets open to the supplementals 

and will also substantially reduce the economic value of all-expense tour 

charter authority to the carriers themselves. 150/ 
While it already has been concluded that the supplemental air carriers 


should not be permitted to commingle tour groups aboard the same aircraft 


under split charter arrangements with different tour operators, no persuasive 
is & P) 


reasons have been advanced for precluding a supplemental air carrier from 


carrying mere than one ali-expense tour group on a single aircraft where the 


entire aircraft is being operated under one charter with one tour operator. 


150/ Some parties, although acknowledging that multiple stops may generally 
be a necessary requirement, contend that sir. estination tours should be 
permitted under certain circumstances. Thus, ror example, ASTA takes the 
position that they should be permitted wher the point of destination "has no 
regular scheduled air service direct fron int of origin" (ASTA trief, 

p- 8), and AAXICO requests the right to ¢ m "where no U. S. flag 
carrier performs scheduled one-plane-through service between any point within 
a 75 mile radius of the point of origin and within a 75 mile radius of the 
point of destination of the inclusive tour charter air transportation" (AAXICO 
brief, p. 35). As is readily apparent, any provision along these lines would 
present substantial problems of language and interpretation. This type of 
authority is not essential to the initial all-expense tour charter prevram 
but is a matter of liberalization that can best be considered later a‘ ter 

some actual operating experience under tne regulation. 


189 
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In such a situation there is not the same danger to the integrity of the 
group concept. And the carriers, of course, would benefit greatly from 

the increased measure of operational freedom, particularly in the operation 
of sightseeing as contrasted to resort type tours. Further, with the ever 
expanding seating capacity of jet aircraft, which are increasingly in demand, 
insistence on the one-aircraft, one-group formula would restrict the economic 
feasibility of the sale and promotion of tour charters and might well unduly 
magnify problems involved in the ground portion of the tours, such as those 
associated with hotel accommodations and surface transportation. A restriction 
that would limit the use of a single aircraft to three all-expense tour groups 
where the aircraft is operated under one charter to one tour operator, with 
each group to consist of 40 or more passengers, is a reasonable resolution 

of the problem under all the circumstances. 

There is wide variance in the evidence and the positions of the parties 
concerning the price that should be charged the all-expense tour charter 
passenger. At the lower end of the scale is the actual practice of European 
countries. Sweden, for example, apparently permits a total package price 
of roughly 75 percent to 80 percent of the individual fares for scheduled 
service. In Great Britain, where inclusive tours have been eminently 
successful in traffic development, the rule generally is that the tour 
must cost the passenger not less than the lowest published round trip air 
fare between the points served on the day and at the time of flight. On 
the other end of the spectrum is the cost proposal advanced by the Board 
in proposed Part 378, i.e., the charge for the tour mst be at least 120 


percent of the lowest basic fare (excluding promotional and discount fares) 
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which would be charged by the scheduled carriers for the air transportation 
provided on the tour. Several other alternatives have been put forth that 
fall somewhere between these extremes. 151/ 


The matter of price is the most significant single key to successful 


all-expense tour charter development, and it presents a particularly 


difficult determination in view of the lack of any empirical basis for 


judgment in American air transportation experience. The method proposed 

by the Board of pegging the price to a percentage of basic fares for scheduled 
services is a desirable one, since it has the advantages: of simplicity and 
ease of application. Weighing all the considerations, however, it is 
concluded on the basis of the present record that the particular percentage 

of 120 percent is too high to permit significant tour charter development. 
Such is the opinion of travel agents wnich would be concerned with + 

problem, a factor that is entitied to at ieast some weight. Fur 

there are obvious differences, the British experience demonstrates at the 
least that the remarkable development of inclusive tours there. has been 


achieved with no serious injury to the scheduled carriers, even though the 


151/ ASTA, for example, sugg the following three alternatives without 

endorsing any p particular one: (1) ) percent of the lowest scheduled individual 
are for each day of tour duration; 

(2) 100 percent of the basic Be or in the alternative, 125 percent of a 

discount fare, whichever is lowest; and (3) a sliding scale wider which the 

ground elements shall cost at least $15 if the lowest available basic sched- 

ulead fare is $75 or less, 20 percent of the air fare when such fare is 

petween $75 and $175, and $35 where the lowest air fare is $175 or more. 

The latter alternative is taken from the ATC resolution defining independent 

tours for the purpose of determining the 3 percent tour override comm 3sion. 


191 
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inclusive tour charter cost is computed at the level of 100 percent of the 
scheduled fares and there are no formal tour duration or multiple destination 
requirements. 

A reasonable middle ground for launching the all-expense tour program, 
and the one recommended here. is a charter tour price determined on the basis 
of 110 percent of the lowest basic air fare, provided, however, that the 
ground elements shall cost at least $15. Such a provision would moderately 
enhance the price appeal and marketability of all-expense tour charters 
without otherwise disturbing the basic factors which distinguish them from 
individually ticketed travel, and the certificated route carriers would still 
maintain tne advantage of their promotional and other discount fares. Since 
all-exvense tour charters would be authorized individually rather than by 
blanket exemption, the Board would be in a position to exercise any control 
necessary to assure that they are not unduly diversionary or harmful in 
other respects tc the total air transportation system. 

Other Charter Servises. Apart from ali~expense tour charters, virtually 
ali tne evidence concerning regulation issues has been directed to the narrow 
but highly significant area of mass media advertising in domestic charter 
movements cr closely associated problems of solicitation of the general 
public and carrier-agent relationships. It is clear from the record that 
in the past the supplemental air cerriers have been unable to exercise 
effective control over questionable advertising practices and other improper 
or undesirable activities of charter organizers and agents, a result that 


no doubt has been due in significant measure to the absence of the same 


192 
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degree of specificity and detail in rules governing domestic charters as 
exists in Part 295 regarding transatlantic passenger charters. 
During the pendency of this proceeding the Board amended Part 207, 
Part 295, and the interim certificates and authorizations of the supplementals 
to prohibit generally the operation of charter flights advertised in mass 
media, regardless of whether the advertisements are directed to members of 
specific groups or to members of the general public. 152/ Since there is a 
clear and undisputed need to carry over the same prohibition in any regula- 
tions adopted here, no useful purpose would be served by simply reciting 
the evidence in this proceeding which corroborates the Board's determination. 
Most of the other problem areas are fairly reflected in an advisory 
letter of the Board's then Director, Bureau of Enforcement ; which was 
received in evidence and used as the basis for questioning many of the 
participating witnesses, 153/ This letter outlined various objectionable 
practices that were prevalent in the organization, solicitation, and 
operation of domestic charter flights by the supplenental air carriers, 
including the following: l Vertising charter flignts. using the names 
of participating organizations, before a firm commitment nad been concluded 


with an air carrier for their operation and without specifying the air 


carrier or noting its designation as a supplemental air carrier; (2) soliciting 


152/ ER-40S and 419 as amended by ER-227 and 428 effective March 15, 1965; 
orders E-21610, December 23, 1964, and E-21837, February 25, 1965. 


153/ Letter of J. G. Adams, Director, Bureau of Enforcement, December 11, 
1964, to Capitol, World, and TIA (JI-1158). 
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organizations that by reason of their extremely large size, their perfunctory 
or automatic membership requirements, or the vagueness of their identity 


were not charterworthy but in fact constituted segments of the general 


public; (3) pernitting the participation of persons on charter flights who 


were not members of the chartering organization when the charter agreement 
was executed but who joined subsequently as the result of the inducement of 
the advertised charter flight; (4) for charters entered into on behalf of 

a single chapter, soliciting the participation of members of another chapter 
or chapters of the same national or regional organization for whom the agent 
executing the charter agreement had no authority to act; (5) undue flexibility 
in the pro rata charter price or the guarantees made in connection therewith, 
which resulted in (a) tne total cost cf the package attributable to air 
transportation not. being clearly ascertainable by dividing the air carrier's 
charter price by the number of passengers, (>) arbitrary adjustments of the 
price for the land portion on the basis of the mumber of seats actually 

sold, (c) failure to pass along any exress oF amounts collected above the 
total package price to the passengers, and (4) express or implied guarantees 
as to the mumber of passengers and amount of revenue which made the agent, 
ratner than the signatory charter organization, the real charterer; and 

(6) the return of funds collected from the cnarter group to the sponsoring 
organization under circumstances where it might be reasonably concluded 

that such a "donation" was either compensation for use of the sponsor's 


name or an unlawful rebate to the individual participants. 
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The regulatory tools for coping with many of ies difficulties 
will be provided if, as has been recommended, the basic scheme of 
Part 295 is extended to govern the interstate, overseas, and other 
foreign supplemental air transportation operations of the supplemental 
air carriers. The mass media prohibition now in Part 295 is directed 
to a type of activity which is a primary cause of widespread membership 
ineligibility (section 295.2(£)(1)); and the regulation is also clear in 
its requirements that (1) vague and ill-defined onbeviestiona are not 
charterworthy (section 295.2(£)(2)), (2) pardicice tise neatios of a 
chartering organization must have been members at the time the chartering 
organization first gave notice to its members of firm aren plans 
(sections 295.2(k), 295.35(b)(1) and (a)), and (3) charges and collections 
in excess of the charter cost mist be refunded to the charter participants 


(section 295.33(b)). However, in order to meet still other problems, 


additional provisions should be adopted wick would specifically (1) prohibit 


all donations py travel agents to chartering organizations or groups and 

(2) limit participation in any given charter solely to the organization, 
. 

or chapter or unit thereof, whose name appears on the contract with the 


air carrier as the charterer. Although there will always be questions of 


degree and difficulties of interpretation, provisions of this general type 
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should be of substantial assistance in eliminating many evils and 


Si 


will provide a sound basis for regulation. i 


In addition to the foregoing there are numerous further proposals 
for amendments and changes in governing regulations. The Bureau, for 
example, would (1) prohibit the payment of any commissions by a chartering 
organization to a travel agent; (2) relax the reporting requirements; 

(3) remove the later charge ceiling and substitute a new formula for 
determining administrative costs; and (..) permit mixed passenger and 
cargo flights. Tbe applicant World advocates (1) expanding the coverage 
of the definition of "immediate family" for the purposes of charter 
participation, (2) modifying existing provisions concerning charter 
costs and administrative details; (3) raising the commission payable by 
carriers to travel agents from 5 percent to 7$ percent; and (4) other 
miscellaneous changes. such as shortening the advance filing requirements 
waivers are requested, eliminating the need for the "Statement of 


Supporting Information." and revising the tariff provisions overning 
=) 


.i. A related proposal supported by the Bureau, TIA. and World is the 
elimination of the so-called six months’ rule. The present Part 295 requires 
not oriy what members of a chartering organization hold their membership 

when firm charter plans are anncunced but also creates an adverse presumption 
if they have not been members for at least six months prior to the starting 
flight date. While the evidence is not directed specifically to the six 
months’ rule, the fair inference to be drawn from the record as a whole is 
that the six months' provision is unduly onerous, of little practical utility, 
and of doubtful enforceability. The requirement that a member participating 
in a charter flight have membership status when the flight is first arranged 
should be a sufficient demonstration of bona fide membership if the provision 
in the regulation for maintenance of a central membership list is retained. x 


ae 


the computation of ferry mileage. TIA would go still further on the 
carrier-agent commission and permit a maximum of 10 percent, and it also 


supports a new sliding scale for computing permissible administrative 


costs. While some or all of these suggestions may have merit they have 


not been the subject of evidence; comment, or argument in this case. 
Under the circumstances, the Board can best consider and evaluate them 
in connection with subsequent rulemaking proceedings. 

The Recommended Regulation Changes. The regulatory provisions which 
have been recommended bear in varying degrees on substantialiy all of the 
present system of regulations governing supplemental air carriers. As 
noted initially, those particularly affected are Parts 207, 208, and 295. 
A new set of provisions must also be devised for all-expense tour charters, 
and more refined and detailed requirements are necessary for other charter 
services. The Board, of course, has wide latitude in determining the form 
that regulations growing out of this case should take, and the ultimate 
determination of how best to proceed may be influenced substantially by 
the scope of the authority granted, particularly as it relates to all- 
expense tour charters and the extension of charter authority to the 
carriage of passengers in overseas and fcreign air transportation. 

Considering the wide range of possibilities, little purpose would be 
served by encumbering this decision with the physical reproduction of the 
various and sundry regulations that will be necessary if a particular 
technique is selected and the precise recommendations made are adopted. 


Such regulations are voluminous and detailed; some needed changes are 
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purely technical <n nature; and a good many involve no more than physical 
transference of the existing provisions of Part 295 and the proposed 
Part 378. And. in view of the nature of this proceeding, the Board will, 
of course, have the benefit of exceptions, briefs, and argument directed 
te these matters. What is important for present purposes is the substantive 
content, and that subject already has been considered in detail. 

Attached as Appendix F is a summary which outlines the various 
recommendations made with respect to the regulation issues and relates 
them to the present and proposed regulatory scheme. This appendix should 
provide the basis for translating such recommendations into regulation form 


to accompany the final decision in this proceeding. 


THE CERTIFICATES 
Tne remaining questions relate to the certificates to be issued for 
supplemental air transportation, principally to their form and duration. 
The present interim certificates and authorizations of the supplemental 
carriers were predicated on the authority of Public Law 87-528 With 
the transition to certificates of public convenience and necessity which 
issued pursuant to the Federal Aviation Act itself as amended by 
that law, some changes are necessary or desirable. Authorizations must 
now oe expressed in two certificates, one embodying the supplemental air 


transportation that the Board may authorize and the other setting forth 


the authority granted which is subject to the approval of the President 


pursuant to section 801 of the Act. In addition, the certificates can be 
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simplified considerably. Some of the provisions of the! interim certificates 


are now more appropriate for inclusion in a general regulation, such as those 


dealing with the use of certificated names by supplementals, written agree- 
ments with ticket agents, transfers of control, and some of the definitions; 
and others are no longer necessary, notably those shioh vetiesate the statutory 
language concerning continuing fitness and the modification, suspension, or 
revocation of certificates. Recommendations on these matters are reflected 
in the form of certificates attached hereto and in the suggested regulation 
changes set forth in Appendix F to this decieion. -42/ 
As far as duration is concerned, the objective must be to attain as 
much permanency and stability as can be achieved consistently with the public 
interest. Apart from all-expense tour charters, permanent certificates are 
clearly warranted in the interstate and military fields. The supplemental 
air carriers had demonstrated oy their past charter operations in these 
areas that they are performing a useful public service responsive to a 
public need and the interests of the national defense without any significant 
adverse impact on the balance of the air transportation system. Split charter 
authority with respect to conventional passenger dhaeeers is basically no 
more than a refinement of authority presently held, granted in recognition 
of the advances in aviation technology. No reasons have been advanced on 
this record that would justify qualifying the future participation of the 
supplementals in domestic and military air transportation. 
154a/ The attached certificates have been drawn on the assumption that 
the seasonal transatlantic authority granted American Flyers, Modern, TIA, 


and World will have expired by its own terms before the Board reaches final 
decision herein 
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With respect tc the balance of their authority, however, the more 
persuasive considerations point to some limitations on duration. All- 
expense tour charters, botn domestically and internationally, are a new 
concept in the American air transportation system. Much is yet to be 
learned about such tours, and the provision of adequate assurances for 
public protection looms as an overriding element in the total picture. 
Similarly, although there are less uncertainties in the case of traditional 
charters, it is true that. in contrast to prior limitations which permitted 
only relatively minor participation by the supplementals in foreign civil 
passenger transportation, such carriers wouid now be extended on a selective 
basis into all areas of the worla open to them under the issues in this 
proceeding. In short, despite the abundance of promotional and experimental 
considerations that suppert the authorization of both all-expense tour charters 
and conventional overseas and foreign charter operations, these particular 

ervices have yet to withstand the acid test of actual operating experience 
untried areas 

The foregoing are ali factors wnich dictate caution in the exercise 
of the Board's certification power. Under all the circumstances, it is 
concluded that any advantages for the carriers from permanency with respect 


to all-expense tour charters and other civil charter authority in overseas 


and foreign air transportation are outweighed by the considerations favoring 


certificates of limited duration. The latter course will permit a review 
of operations after an experimental period and will provide for development 


in the manner most consistent with the broader public interest. Certificates 
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for five years, which was the duration specified by the’ Board in issuing 


supplemental air carrier certificates for transatlantic’ passenger charter 


operations, should allow for an adequate experimental period. 155/ 


Two other matters warrant brief comment. On brief, eight of the local 
and short haul carrier intervenors attack the legality of all-expense tour 
charters on grounds previously considered and rejected. 126/ In addition, 
while conceding that there is room for some conventional charter service by 
supplementals, they suggest that a limitation be placed. in the certificates 
which would confine supplemental authority to charter flights involving a 
one way haul or more than 500 air miles. They assert that such a limitation 
would afford the locals a nodicum of protection against diversion of traffic 
from their scheduled servi 

No need has been shown for any such restriction and its adoption would 

of sioplananial air 
transportation services, 
had no significant impact 


these intervenors preseni : stimates of actial diversion but only surmise. 


155/ Cf. Transatlantic Charter Investigation, orders © and 20531, 


Maren 3, 1964 (Appendix A, pages 28-29) 


156/ These intervenors also make the novel contention that all-expense 
tour charters would in reality be "speciai services" which are reserved to 
the certificated ro:.te carriers pursuant to section LOl(e)(S) of the Act. 
However, the prior aiscussion makes it clear that under: the terms and ccn- 
ditions recommended ali-expense tours provided by chartering aircraft to tour 
operators, rather than through promotion and sale by thé supplementals them- 
selves, have sufficient cchesiveness to qualify as legitimate charter: within 
the statutory concept. 


Furtner; as the objectors themselves concede, the predominant past use and 


greatest future potential for supplemental services are in the realm of 
Long haul services, in which case the local carriers have nothing to fear 
from their operation. And the particular terms, conditions, and regulations 
recommended will, of course, minimize stili furtnrer any diversionary conse- 
quences. Insofar as these intervenors are contending that the supplementals 
have not shown that specific transportation needs exist in particular short 
haul markets. the short answer is that they are not required to do so, any 
icated route carriers have been required to make an 
v showing of need with respect to each and every operation that 
sun, the general considerations 
ne award of certificates for supplemental air transportation 
sound oasis for differentiation predicated on the length of haul 
The applicant World, standing alone among the applicants, suggests 
it and carriers similarizr situated ve designated, presumably in their 
as "independent air carriers." The only reasons given are 
trait World prefers such a designation and it is common usage in the 
Eritish air transportation system, 
tion is rejected. Wnile in the developmental period the 
Board was and did select various designations for this group of 
carriers, "nonscheduled," "large irregular," and the like, the 


term "supplemental air carrier" is now ingrained in the statutory scheme 


any 

with a fixed meaning and content. Deviations are inconsistent with the 
statutory purpose, and the use of additional designations in all likelihood 
would enhance rather than alleviate any public confusion. In any event, the 


reasons advanced for this request are neither substantial nor persuasive. 


SUMMARY OF FINDINGS AND CONCLUSIONS 


Upon the basis of the foregoing and all the facts of ‘record, it is 


recommended that the Board find that: 
1. The public convenience and necessity require the issuance 

of certificates in the form attached hereto to 
(a) American Flyers, Capitol, Johnson Flying Service, 
Modern, Purdue, Saturn, 157/ Southern, Trans International, 
Vance International, 1578/ World, and Zantop authorizing supple- 
mental air transportation between the 50 States and the 
District of Columbia with respect to persons and property; 
(>) Johnson Flying Service and Pardue axthorizing supple- 
mental air transportation with respect to persons and property 
between the United States and Canada; 
(c) American Flyers Modern, Vance International, and 
Zantop authorizing supplemental air cbabmaoweetion with 
respect to persons and property between the United States, 
on the one hand, and points in Canada and Mexico, on the 


other hand; 


157/ The merged Saturn-AAXICO, as proposed in Docket 15675. 


157a/ The proposed order would continue Vance's existing exemption 
permitting it also to conduct operations as an air taxi operator. 


= De 


(4) American Flyers, Capitol, Saturn 2=3/ Southern, TIA, 


and Worid authorizing supplemental air transportation with 


respect to persons and property between the United States 


159/ 


and the Caribbean area; 
(e) Trans International and World authorizing supplemental 
air transportation with respect to persons and property 


between the United States, on tne one hand, and points in 


160/ 


Central and South America, on the other hand; 
(f) Southern, Trans International. and World, authorizing 
supplemental air transportation with respect to persons 
and, property between the United States, on the one hand, 
and points in the Transpaszifiec arca on the other hand; 
(g) Capitol and Saturn authorizing supplemental air 
transportation with respect to property only between the 


and, and points in the Trans- 


on the other nands; 


129/ A point or points ir. Tana.ca, the Bahama Islands, Bermuda, Haiti, 
he Donmiricean Repuvlic. Puerto Ri+o tne Virgin Islands, Trinidad, Aruba, 
eward ani Wayward Islands, or any ctner place located in the Gulf of 
or the Caribbean Sea, on the other hana. 


, 


i60/ A peint or points in British Honauras, the Canal Zone, Guatemala, 
Honduras, El Salvador, Nicaragua. Costa Rica, Panama, and in the countries 
nm the continent of South America, on the other hand. 


161/ American Samoa, Guam, Johnston Island, the Marshall Islands, Okinawa 
Waxe Island, and a point or points in Australasia, Indonesia, and Asia as far 
west as longitude 70 degrees east, on the other hand, via a transpacific 
routang: 


a 


162/ Between points in the 48 contiguous States of the United States, 
on the one hand, and points in Greenland, Iceland, the Azores, Europe, 
Africa, and Asia, as far east as (and including) India, on the: other hand. 
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(h) all of the foregoing carriers authorizing air transporta- 
tion with respect to persons and property on a planeload basis 
pursuant to contracts with the Department of Defense, without 

geographical or duration limitations. 

2. The carriers listed in paragraph 1. hereof are each citizens of the 
United States within the meaning of the Act, and are fit, willing, and able 
properly to perform the supplemental air transportation: hereinabove recommended 
to be performed by each of them and to conform to the provisions of the Act 
and the rules, regulations, and requirements of the Board thereunder. 

3. The supplemental air transportation permissible under the aforesaid 
certificates authorizing passenger and property services shall include 
authority to provide (1) conventional planeload passenger and cargo charters; 
(2) split charters with respect to conventional passenger charters, provided 
that a maximum of three groups, with each group to consist of 40 or more 
passengers, can be carried aboard the same aircraft; and (3) all-expense 
tour charters to tour operators. 

4. Except for all-expense tour authority, the afcresaid ceriificates 
authorizing supplemental air transportation between tne 5C States and the 
District of Columbia should be permanent. Domestic all-expense tour authority, 
and all certificates for overseas and foreign supplemental air transportation, 


should be granted for an experimental period of five years. 


5. The public interest requires that the Economic Regulations governing 


supplemental air carriers be revised, supplemented, and: reissued in accordance 


with the recommendations set forth in Appendix F hereto, 


205 ae 


6. 


Conner Air Lines, Inc., Holiday Airways, Inc., Overseas National 


Airways, Inc., Standard Airways, Inc., Stewart Air Service, and United States 


Overseas Airlines, Inc., do not possess the qualifications necessary for 


certification as supplemental air carriers and their applications should 


therefore be denied. 


7. Except to the extent otherwise indicated, all applications, motions, 


and requests involved in this proceeding should be denied. 


Appropriate orders and certificates are attached. 


Gp tae — 


Robert L. Park 
Hearing Examiner 


Attachments 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C, 
on the 


Docket 13795 et al. 


A full public hearing having been held in the above-entitled proceeding 
and the Board, upon consideration of the record, having: issued its opinion 
containing its findings, conclusions, and decision; 


IT IS ORDERED: 


1. That a certificate of public convenience and necessity for 
supplemental air transportation in the form attached hereto be issued 
to each of the following: American Flyers Airline Corp., Capitol Airways, 
Inc., Johnson Flying Service, Inc., Modern Air Transport, Inc., Purdue 
Aeronautics Corp., Suturn Airways, Inc., 1/ Southern Air Transport, Inc., 
Trans International Airlines, Inc., Vanee International: Airways, Inc., 
World Airways, Inc., and Zantop Air Transport, Inc.; 


2. That said certificates shall be signed on behalf of the Board 
by its Secretary, shall have affixed thereto the seal of the Board, and, 
Subject to extension of their effective dates in acccrdance with the 
provisions of said certificates, shall be effective on 4 


3. That upon the effective date of this order or of the order issued 
in this proceeding directing the issuance of certificates of public convenience 
and necessity for overseas and foreign supplemental air. transportation, which- 
ever shall later occur, the interim certificates and interim authority of the 
supplemental air carriers listed in paragraph 1 hereof shall cease to be 
effective; 


1/ The merged Saturn Airways, Inc.-AAXICO Airlines, Inc., as proposed 
in Docket 15675. 


unless sooner terminated the exemption issued to Vai.ce 
onal Airways. Inc-, as the successor to Vance Roberts, pursuant 
E~-19liz, December 19, 1962, and E-21643, January 6, 1965, which 
exempts the carrier from the provisions of Title IV of tne Act and section 
298.2{a)(2) of Part 293 so the extent tnat they would otherwise preclude it 
from operating air taxi services pursuant to Part 295 while holding supple- 
ntal air carrier authority, snali continue in effect so long as Vance 

International Airways, Inc., holds an effective certificate to engage in 
supplemental air transportation; and 


5. That. except to the extent otherwise indicated, ali applications, 
motions, and requests involved herein be and they hereby are denied. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


2 
Secretary 


Issued pursuant to 
Order No. E- 


UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. © 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION 


[NAME OF HOLDER} 
PART I - CHARTER SERVICE 


{NAME OF HOLDER] is hereby authorized, sudject to the provi 


hereinafter set forth, the provisions of Public Law 87-528 and Title IV 
of the Federal Aviation Act of 1958, and tne orders, rules, and regulations 


thereunder, to engage in the following: 
dl; Supplemental air transportation with respect to persons 
and property between any point in any State of the United States 
or tne District of Columbia, and any other point in any State of 
the United States or ine District of Columbia 


2 nverstate air transportation of perscns and property on a 
planeload basis pursuant to Seaureeys with the Department of 
Defense except to the extent that such air transportation involves 
operations between olaces in tne same Territory orn possession of 
tne United States, subjecy the prev C nat uch services 
performed netween oo! in the contiguoa eS, On the one 
nand, and Alaska a Hawaii, on une ott and. be furnished 
av the rates and compensation and 1 rcordance with the terns 
specified in such contracts. The rave ad compense specified 
in such contracts il de mputed on a basis no ‘Jower than the 
oasis of computation of compensation now or hereafver specified 

by tne Board in appl:cnbie rules, ee or-‘orders, for 

he purpose of this Part, the term "planeload oasis" refers to 
air transportation pursuant to contracts with the Department of 
Defense where the entire c',cic1ty of one or more aircraft has been 
engaged by the Department ; 


[Name of Holder. 
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PART II - TERMS, CONDITIONS, AND LIMITATIONS 


This certificate, and the services authorized herein are subject to 
the following terms, conditicns, and limitations: 


(1) The service hersin authorized is subject to the terms, conditions, 
and limitations prescribed py the Board's Economic Regulations for inter 
state supplemental air transportation. 


(2) Nothing. in this certificate shall be construed (a) as authorizing 
air transportation within the State of Alaska, or (») as granting an 
exemption from the previsions of secticn 403 of the Act. 


(32) The exercise of the privileges granted by tnis certificate shall 

be subject to such other reascnable terms, conditions, and limitations 
required by the public interest as may from time tc time be prescribed 

by the Board, including tvt net limited to standards relating to liability, 
insurance. performance bonds, minimum extent of service, and continuing 
fitness. 


Tnis certificate shall ce effective on : Provided, 
however. Tnat prior tu the date on «itich this certificate would otherwise 


become effective the Board, eitner on its own initiative or upon the timely 
filing of a petition or petitions seesing reconsideration of the Board's 

order of (Order E- ), insofar as such order authorizes 
the issuance of this certificate. may by order or orders extend such effective 
date from time to time, anz Provided Further, Tnat the authority granted by 
this certificate autrorizing tre holder to operate ali~expense tour charters 
in accordance with appiicable provisions of the Board's Economic Regulation 
shall terminate five (5) years after the effective date rereof. 


IN WITNESS WHEREOF., whe Civ onautics Board has caused this certifica 


to be executed by the Secretery of the Board, and the seal of the Board to be 
affixed nerets, on the aay of ‘ 


HAROLD R. SANDERSON 


Secretary 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C, 


Adopted by the Civil Aeronautics Board. 
at its office in Washington, D. Cc. | 


Docket 13795 et al. 


A fuil public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the record, having 
issued its opinion containing its findings, conclusions, and decision; 


IT IS ORDERED: 


l. That certificates of public convenience and necessity for 
supplemental air transportation in the forms attached hereto be issued 
to American Flyers Airline Corp., Capitol Airways, Inc., Johnson Flying 
Service, Inc., Modern Air Transport, Inc., Purdue Aeronautics Corp., 
Saturn Airways, Jnc., 1/ Southern Air Transport, Inc., Trans International 
Airlines, Ine., Vance International Airways, Inc., World Airways, Inc., 
and Zantop Air Transport, Inc. 


2. That said certificates shall be signed on behalf of the Board 
by its Secretary, shall have affixed thereto the seal of the Board, and, 
Subject to extension of their effective dates in accordance with the 
provisions of said certificates, shall be effective on ; 


3. That, except to the extent otherwise indicated, all applications, 
motions, and requests involved herein be and they hereby are denied; 


1/ The merged Saturn Airways, Inc, -AAXICO Airlines, Ine., as proposed 
*.. Docket 15675. 


4. That this order shall vecome effective upon the date of its 
approval by the President of the United States. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 


THE WHITE HOUSE 


APPROVED: 


Issued pursuant to . 
Order No. E- 


UNITED STATES OF AMERICA 


CIVIL AERONAUTICS EOQARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION 


AMERICAN FLYERS AIRLINE CORP. 
PART I - CHARTER SERJ ICE 


American Flyers Airline Corp., is hereby authorized, subject to the 
provisions hereinafter set forth, the provisions of Public Law 87-528 and 
Title IV cf the Federal Aviation Act of 1958, and the orders, rules, and 
regulations issued thereunder, to engage in the following: 


1 Supplemental air transportation with respect to persons and 
property between any point in any State of the United States or 
the District of Columbia, on the one hand, and 


(a) points in Canada and Mexico, on the other hand; 


(>) a point or points in Jamaica, the Bahama Islands, 
Bermuda, Haiti. the Dominican Republic, Puerto Rico, the 
Virgin Islands, Trinidad, Aruba, the Leeward and Wayward 
Islands, or any other place located in the Gulf of Mexico 
or the Caribbean Sea, on tne other hand 


2 The “ransporiation of persons and property on a planelioad basis 
pursuant to contracts with the Department of Defense in overseas and 
foreign air transportation, and in interstate air transportation to 
the extent that .:ch planeload services involve cperations between 
places in the same Territory or possession of the United States, 
subject to the provision that any such services shall be furnished 
at the rates and compensation and in accordance with the terms 
specified in such contracts. The rates and compensation specified 
in such contracts shali be computed on a basis no lower than the 
basis of computation of compensation now or hereafier specified by 
the Board in applicable rules, regulations, or orders. For the 
purpose of this rart, the term "planeload basis" refers to air 
transportation pursuant to contracts with the Department of Defense 
where the entire capacity of one or more aircraft has been engaged 
by the Department. 


American Flyers 
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PART II - TERMS, CONDITIONS, AND LIMITATIONS 


This certificate, and the service authorized herein, is subject to 
the following terms, conditions, and limitations: 


(1) The service herein authorized is sudject to the terms, 
conditions, and limitations prescribed by the Board's Economic 
Regulations for overseas and foreign supplemental air transporta- 
tion other than transatlantic supplemental air transportation. 


(2) Notwithstanding any other provisions of this certificate, 

the hoider shall at all times conduct its operations in accordance 
with all treaties and agreements between the United States and 
other cuurir/os, and the exercise of tne privileges granted by 
this certificate snall be suoject to compliance with such treaties 
and agreements and to any orders of tne Board issued pursuant to, 
or for the purpose of requiring compliance witn, such treaties and 
agreements. 


(3) The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, and 
limitations required by the pudlic interest as may from time to 
time be prescribed by the Board, including but not limited to 
standards relating te liability insurance; performance bonds, 
minimum extent of service, and continuing fitness. 


This certificate shali be effecti and the 
authority granted by paragraph l. < sof shall terminate five 
(5) years thereafter: Provided, Mite ior to the date on which 
this certificate would otherwise | Y i the Board, either on its 
own initiative or upon the timely ition or petitions seexing 
reconsideration of the Board's orde (Order E- ie 
insofar as such order authorises the issuance of this certificate, may by 
order or orders extend such effective date from time to vine. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 


rtificate to be executed by tne Secretary of the Foard, and the seai 
of the Board to be affixed hereto, on the day of 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 


Issuance of this certificate 
to the holder approved by the 
President of the United States 
on 

in Order E- 


(Capitol and Saturn) 214 
Issued pursuant to 
Order No. E- 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION 


[NAME OF HOLDER] 
PART I - CHARTER SERVICE 


(NAME OF HOLDER] is hereby authorized, subject to the provisions 
hereinafter set forth, the provisions of Public Law 87-528 and Title IV 
of the Federal Aviation Act of 1958, and the orders, rules,' and regulations 
issued thereunder, to engage in the following: : 


1. Supplemental air transportation with respect to persons 

and property between any point in any State of the United 

States or the District of Columbia, on the one hand, and a 

point or points in Jamaica, the Bahama Islands, Bermuda, Haiti, 
the Domit.ican Republic, Pierto Rico, the Virgin Islands, Trinidad, 
Aruba, the Leeward and Wayward Islands, or aay otner place located 
in the Gulf of Mexico or the Caribbean Sea, on the other hand. 


2, Supplemental air transportation with respect to property 
between points in the 48 contiguous States of the United States, 
on the one hand, and points in Greeniand, Iceland, the Azores, 
Europe, Africa, and Asia, as far east as (and including) India, 
on the other hand. 


3. The transportation of persons and property on a planeload 

basis pursuant to contracts with the Department of Defense in 
overseas and foreign air transportation, and in interstate air 
transportation to the extent that such planeload services in- 

volve operations between places in the same Territory or possession 
of the United States, sudject to the provision that any such services 
shall be furnished at the rates and compensation and in accordance 
with the terms specified in such contracts. The rates and compensa-— 
tion specified in such contracts shall be computed on a basis no 
lower than the basis of computation of compensation now or hereafter 
specified by the Board in applicable rules, regulations, or orders. 


[Name of Holder} 
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For the purpose cf this Part, the term "planeload basis" 
refers to air transportation pursuant to contracts with 
use Department of Defense where the entire capacity of one 
vr more aircraft has been engaged by the Department. 


PART II - TERMS, CONDITIONS, AND LIMITATIONS 
This certificate, and the service authorized herein, is subject 
tne following terms, conditi ions, and limitations: 


(1) The service herein authorized is subject to the terms, 
conditions, and limitations prescribed by the Board's Economic 
Regilations for overseas and foreign supplemental air trans- 
portation other than transatlantic supplemental air transporta- 
tion. 


(2) Notwithstanding any otner provisions cf this certificate, 

tne nolder shali at all times conduct its operations in accordance 
witn all treaties and agreements between the United States and 
other countries, and the exercise of the privileges granted by 

this certificate shall ve Subject to compliance with such treaties 
and agreements and to any craers of the Board issued pursuant to, 
or for the purpose of requiring compliance with. such treaties and 
agreements. 


granted py this certificate 
cnable terms, conditions. and 
interest as may from time to 
by the Board, including oat not limited to 
o a insurance, performance bonds, 


~ . ey 
ryvice, aud continuing 


shall oe «¢ i and the autnority 
> parayvrapns i. and 2. I hereof snall iy ive (5) years 
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(Order E- ), insofar as such order 
ssuance of this certificate, may by order or orders extend such 
= date from time to time. 
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IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the day of 3 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 


issuance cf this certificate 
to the holder approved by the 
resident of the United States 
on 

in Order E- 


BEST COP 


from the origit 


(Johnson and Purdue) 
Issued pursuant to 
Order No. E- 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D, C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAI, AIR TRANSPORTATION 


[NAME OF HOLDER] 
PART I - CHARTER SERVICE 


[NAME OF HOLDER] is hereby authorized, subject to the provisions 
hereinafter set forth, the provisions of Public Law 87-528 and Title IV 
of the Federal Aviation Act of 1958, and the orders, rules, and regulations 
issued thereunder, to engage in the following: 

1. Supplemental air transportation with respect to persons 

and property between any point in any State of the United 

States or the District of Columbia, on the one hand, and 

points in Canada, on the other hand. 


2. The transportation of persons and property on a planeload 

basis pursuunt to contracts with the Department of Defense in 
overseas and foreign air transportation, and in interstate air 
transportation to the extent that such plareload services in- 

volve operations between places in the same Territory or 

possession of the United States, subject to the provision that, 

any such services shal] be furnished at the rates and compensation 
and in accordance with the terms specified in such contracts. The 
rates and compensation specified in such contracts shal] be computed 
on a basis no lower than the basis of computation of compensation 
now or hereafter specified by the Board in applicable rules, 
regulations, or orders. For the purpose of this Part, the term 
"planeload basis" refers to air transportation pursuant to contracts 
with the Department of Defense where the entire capacity of one or 
more aircraft has been e>gaged by the Department. | 


[Name of Holder | 
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~- TERMS, CONDITIONS, AND LIMITATIONS 


ate, and the Service authorized serein. is subject to 
the followin , conditions, and limitati 


(1) The service herein autnorized is subject to the terms, 
conditions: and limitations prescribed by the Board's Economic 
Regulations for overseas and foreign supplemental air transporta- 
tion other than transatlantic supplemental air transportaticn. 


(2) Notwitestanding any other provisions of this certificate, 

the holder snall at ail times conduct its operations in accordance 
with all treaties and agreements between the United States and 
other countries, and the exercise of the privileges vranted by 
this certificate shall be Susject to compliance with such treaties 
and agreements and to any orders of whe Board issued pursuant to, 
or for the purpose of requiring compliance with, such treaties 
and agreements. 


(3) The exercise of the peace: 63 granted oy this certificate 
cones be subject to such oth cle verms, caus toa and 
imitat ions required by tt SELES terest as may from time ae 
me pe prescribed by the Board Sie ding Dut not Limited t 
andards relating to ilability insurance Dent Griancs ae 
minimum extent of service, anc continuing fitne 
This certi? : : ive or and tne authority 


7 


ranted oy parasrapn i. of : f Bhi erminaie five (5) years 
ar y 


thereafter: Provided f a which this certificate 
would otnerwise cecome « ve ot : her : its own initiative cr 
, seexing reconsideration of 
), insofar as such order 


£ order or orders extend such 


certilizate. 


V 


cig ee 
Secretary 
on tne 


YAROLD R. SANDERSON 


Secretary 


Issuance of this certificate 
to the holder approved by tne 
President of the United States 
on 

in Order E- 


(Modern, Vance, and Zantop) 
Issued pursuant 40, 
Order No. E- 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION 


[NAME OF HOLDER] 
PART I - CHARTER SERVICE 


[NAME OF KOLDER} is hereby authorized, subject to: the provisions 
nereinafter set forth, the provisions of Public Law 87+528 and Title IV 
of the Federal Aviation Act of 1958, and the orders, rules, and regulations 
issued thereunder, to engage in the followings 


i- Supplemental air transportation with respect to persons 
and property between any point in any State of the United 
States or the District of Columbia, on the one hand, and 
points in Canada and Mexico, on the other hand. 


2. The transportation of persons and property ona planeload 
basis pursuant to contracts witn the Department of Defense in 
overseas and foreign air transportation, and in i state air 
transportation to the extent tnat such planeload services in- 
volve operations betwe : in the same Territory or possession 
of the United States, sane , bo the provision that any such services 
shall be furnished at the r and compensation and in accordance 
with the terms specified in such contracts. The rates and compensa- 
tion specified in such contracts shail oe computed on a basis no 
lower than the basis of compytation of compensation now or here- 
after specified by the Boar in applicable rules, regulations, or 
orders. For the purpose is Part, the term "planeload basis" 
refers to air transportation pursuant to contracts with the 
Department of Defense where the entire capacity of one or more 
aircraft has been engaged by the Department. 


Zig 


{Name of Holder] 
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PART I - TERMS, CONDITIONS, AND LIMITATIONS 


This certificate, and the service authorized herein, is subject to 
the following terms, conditions, and limitations: 


(1) The service herein authorized is subject to the terms, 
conditions, and limitations prescribed by the Board's Economic 
Regulations for overseas and foreign supplemental air transporta- 
tion other than transatlantic supplemental air transportation. 


(2) Notwithstanding any other provisions of this certificate, 

the holder shail at all times conduct its operations in accordance 
with all treaties and agreements between the United States and other 
countries, and the exercise of the privileges granted by this 
certificate shall be subject to compliance with such treaties 

and agreements and to any orders of the Board issued pursuant 

to, or for the purpose of requiring compliance with, such treaties 
and agreements. 


(3) The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 
time be prescribed by the Board. including but not limited to 
standards relating to liability insurance, performance bonds, 
minimam extent of service, and continuing fitness. 


This certificate shall be effective on and the 
authority granted by paragraph 1. of Part I hereof shall terminate five 
(5) years thereafter: Provided. however. That prior to the date on which 
tris certificate would otherwise become effective the Board, either on its 
own initiative or upon tne timely filing of a petition or petitions seeking 
reconsideration of the Board's order of (Order E- ye 
insofar a3 such order ath es the issuance of this certificate. may by 
orcer or orders extend such effective date from time to time. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 


o 


day of . 


HAROLD R. SANDERSON 
Secretary 


{SEAL} 


Issuar.ce of this certificate 
to the nolcer approved by the 
Presidert of the United States 
on 

in Order E- 


Issued pursuant to 
Order No. E- 221 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION 


SOUTHERN AIR TRANSPORT, INC. 
PART I - CHARTER SERVICE 


Southern Air Trans >., is hereby authorized, subject to the 
provisions hereinafter se +h, the provisions of Public Law 87-528 and 
Title IV of the Federal cf 1958, and the orders, rules, and 
regulations issued thereun Lo engage in the following: 


1. Supplemental ai ns i ritt to persons 
and property betwe ae int > the United 
States or the Distri yf apap ¢ I hand, and 


(a) American Samoa, Guam, 

Marshall Islands. Okinawa, 

or points in Australasia, Indonesi nd Asia as far 
west as longitude 70 deygr eas he other hand, 
via a transpacific 


Oints in Jamaica, tne Bahama Islands, 
: ne Dominican lic, Puerto Rico, 
the een siands, Trinidad, 5 
Wayward Islands, or any other »1 
Gulf of Mexico or the Caribbean Se on the other hand. 


2. The transportation of persons and property on'a pianeload 
basis pursuant to contracts with the Department of Defense in 
overseas and foreign air transportation, and in interstate air 
transportation to the extent that sucn planeload services in- 
volve operations between places in the same Territory or 
possession of the United States, subject to the provision that 
any such services shall be furnished at the rates and compensation 
and in accordance with the terms specified in such contracts. The 
rates and compensation specified in such contracts shall be computed 
on a basis no lower than the basis of computation!of compensation 
now or hereafter specified by the Board in applicable rules, 


Southern Air Transport 
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a eprieuee or orders. For the purpose cf 

term "planeload basis" refers to air transportation pursuant 
to contracts|with the Department of Defense where the entire 
capacity of one or more aircraft has been engaged by the 
Department. 


PART II ~ TERMS, CONDITIONS, AND LIMITATIONS 


This certificate, and the service authorized herein, is subject 
to tne following terms. conditions. and limitations: 


(1) The service herein authorized 

conditions ana limitations pre do ony tt D 

Regulaticns for overseas and Supt iF transporte- 
tion other than transatlaytic supplemer ansportation. 


(2) Notwitns ing 2 Visi ¢ anes seneesee ye: 
Leg ee 3 imes son 5 in accordance 
th ali C ag ents between ee Caited "States and 
atten countr wercise of bearish granted by 
this certific shail be subies. to tompi ce With sucn treaties 
and agreeme and to any craer “the Board issued pursuant to, 
or for the purpose of requiring compliance wi sucn treaties and 
agreements. 
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The exercise of the 
shall be subject to such ¢ 3 
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standards relating to liabijity insurance, formance bonds, 
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Order E- ) nsofar as such arder authorizes the issuance of this 
certificate. may vy order or orders extens sucn effective date from time 
to time 


Se 


my tee 


mn 


southern Air Transport: 


IN WITNESS WHEREOF, ‘he Civil Aeronautics Bourg nas caused thic 
certificate to be executed by the Secretary of the Board, and the seu] 
of the Board to be affixed hereto, on the day of : 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 


Issuance of this certificate 
to the holder approved by the 
President of the United States 
on 

in Order E- 


Y AVAILABLE 


ral bound volume 


(TIA and World) 22h 


Issued pursuant to 
Order No. E- 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C, 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR SUPPLEMENTAL AIR TRANSPORTATION | 


[Name of Holder | 


PART I ~ CHARTER SERVICE 


[NAME OF HOLDER] is hereby authorized, subject to the provisions 
hereinafter set forth, the provisions of Public Law 87-528 and Title IV 
of the Federal Aviation Act of 1958, and the orders, rules, and regulations 


issued thereunder, to engage in the following: 
1. Supplemental air transportation with 
and property between any point in any State of 
States or the District of Columbia, on the on 


land, anc a 
,» and Asia as 
cn the other hana, 


(3) 
wv 


rmuda, Haiti. the 
rgin Islants, Trinidad, Aruba, the Leeward and Wayward 


mH SW 


Rares 


place located in the Gulf of 


r 
lands, or any other 
the Caribbean Sea, on the otner hand; 


ie) 


(c) a point or points i Honduras, the Canal Zone, 
Guatemaia, Honduras. £ Nicaragua, Costa Rica, 
Panama, and in the countries on the continent of South 
America, on the other nand. 


2. The air transportation of persons and property on a planeload 
basis pursuant to contracts witn the Department of Defense in overseas 


and foreign air transportation,and in interstate air transportatic 
to the extent that such planeload services involve operations between 


[Name of Holder] 
Page 2 of 3 


in tne same Territory or possession cf the United States, 
t to the provision that any such services shall be furnished 
ne rates and compensation and in accordance with the terms 
fied in such contracts. The rates and compensation specified 
contracts shall be computed on a basis no lower than the 
of computation of compensation now or hereafter specified 
Board in applicable rules, regulations, or orders. For the 
urpose of this Part, the term "planeload basis" refers to air 
transportation pursuant to contracts with the Department of Defense 
wnere the entire capacity of one or more aircraft has been engaged 
vy the Department. 


PART il ~ TERMS, CONDITIONS. AND LIMITATIONS 


certificate, anid the service ) : ecein, i ect to the 
terms, conditions, and 


The service herein enn 
conditions. and Limitations pres ed oy the Board's Economic 
Regulations for overseas ane ‘orels ippiemental air transporta- 
tion other than transatlantic su :vai air transportation. 


(2) Notwiti ding any cther provisions of this certificate, the 
r i i i 023 pie accordance with 
all treaties and agreements betwee i ited Snates and otner 
r af 


countries, and the exercise of + y tnis 
certificate shali be suoject to compliance with 3: treaties ana 
agreements and to 7 orders of tn Le : 2¢ uant to, or 
ror the purpose equiri ompiiance witn, suar eaties and 


ivileges 


Eto the 


a eo O Fe 


vandards relat 
aimun extent of servic 


pe. 
3 
og 
ct 
Oo 


ificate shall be effective on and the 
1 by paragraph 1. of t J of shall terminate five 

Provided. jever, T: the date on which 

Nite aes Oud nerwise 1 i vhe Board, either on its 

filing of ition or petitions Seexing 
he aasea s Serdes of (Order E- Ne 
such order authorizes the issuance of this certificate, may by 
er or orcers extend such effective date from time to time. 


226 
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IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 


ol the Board to be affixed hereto, on the day of 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 


Issuance of this certificate 
to the holder approved by the 
President. of the United States 
on 

in Order i- 


‘BEST COP" 


from the origin 


Appendix A 


THE APPL iCAN's 


AAXICO A-riznes, inc 


a frontrunner among the more stable and successful of the 
supplemental air carriers. Mr. Howard J. Korth, who was a co- 

AAXICO in iS46 and has continuously controlled the corporation, 

the years has retained experienced managerial and operational 

many of whom have ten or more years with the company. Originaliy 
nonscneduled cargo carrier, AAXICO was certificated in 1955 to provide a 
theduled air cargo service. When in 1962 its certificate! for such service 
Was NOt renewec, the carrier was awarded interim operating authority as a 
Suppienentai air carrier. ly There is nothing in tne history of AAKICO's 
operations that for present purposes would reflect adversely on its com- 

lianee disposition. 2/ 


v Ps ch by 


inception of its operations in 1947 AAXICO's air transport 
teen concentrated primarily on conducting extensive world- 
ry contract operations anda on providing a more limited domestic 
. Between 1952 and mid-1963 the military services alone 
vross revenues. Since the change of classifica- 
mental air carrier. the military dominance has 
in 1962 and 1962 99.5 percent or better of 
anues fAave been derived from this source. To 
in 1963 une zarrier performed no civil 
its total transport revenues of 
air cargo movements.. AAXICO has 
Wransbort activities, primarily the purchase, 


Sepances are made througnout to ¢ 2 orders granting 
or Cat arom Iniess ovherwise indicated, 
sunseg.ent amendmei:ts 
Coreen autnoriry. 
Be 253 (1955); 
3361; aad Demestic 
nd E-18534, June 29, 
E-i8873, October 5, 


6 carrier was found ae Ge OUGHOMLE violations occurring in 
-1953 period anc one i desist order was issued by the | ard. 
's E-10475, March 6, i and E-1659G, Aprii 20, 1961. In addition, 
9 une carrier hes heed. ates for some 12 safety violations which 
of correction cr reprimand and civil 


nad 
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The applicant's total aircraft fleet is company-owned and consists 
of two recently acquired convertible DC-7-C/F aircraft, eight DC-GA's 
(convertible), and 17 C-46F's Assuming its continuance as a separate 
entity and the award of inclusive tour and split charter authority, 
AAXICO proposes to acquire three DC-6B aircraft and would require some 
20 add.tional employees in sales and traffic. The applicant forecasts 
revenues from these sources for 1965 of $2,745,358, total operating ex- 
penses of $2,497,365, for a net profit of $123,997. There are no definitive 
plans for the acquisition of jet aircraft. 


Over the years AAXICO has maintained a solid financial status by all 
yarcsticks of evaluation, with a strong cash and working capital position 
and little or no iong term debt. Its cash balance on hand cr in banks as 
of December 31, 1963, totaled $4,810,975 Except for a net loss of $150,000 
in 1961, in the, entire period from 1957 through the second quarter of 1964, 
AFZICS has experienced a net annual profit ranging normally between $500,000 
and $1,000,000,, The carrier's only real problem nas been the high percentage 
of military revenues, which are subject to possible substantial reductions 
if the Department of Defense carries out its "30% commercial" policy. 


Like the other applicants, AAXICO desires permanent certification 
It also advocates the addition of (i) split charter and inclusive tour 
authority, (2) the right to charter te airfreight forwarders, and (3) 
continuation by the Board of regulatory requirements generally of the 
vype applicable to transatlantic passenger charters The applicant 
asSumes that only the strongest carriers financially will be selected 
and that the same passenger and cargo authority will be granted to each, 
without geograpnical limitations 


Qn November 19, 1962, AAXICO anc Saturn Airways, Inc., another applicant 
~S proceeding, filed 4 merzer agreement 3/ An Examiner's Initial 
sion favoring approval nas oven issued. Under this agreement Saturn 

woulda o¢ the surviving corporazion and would te controlled by Howard J 
orth wro would nold better thar. $0 percent of the outstanding stock. 
according to the parties, their existing operations are complementary and 
tae merger would permit the conduct of a balanced program cf passenger and 
cargo charter operations. I+ woud aiso permit AAXICO to eliminate its 
disproportionate reliance on military revenue while providing Saturn with 
the financial strength it presentiy lacks. All existing employees would be 
retained and no additional sales and traffic personnel would be necessary. 
Tae merged company forecasts a net profit from the grant of inclusive tour 
and split charter authority of some $208,675 for 1965. It would be the 
intention of the merged company to acquire jet aircraft for 1966 operations. 


3/ Docket 15675. 
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American Flyers Airline Corp. 


Tnis applicant is the creation of Reed Pigman, whoihas a background 
of some 40 years of aviation experience. Mr. Pigman established an aviation 
training scnool at Meacham Field, Ft. Wortk, Texas, in 1939, which has since 
become the largest civilian school in the world specializing in flight training. 
At the end of Worid War II, Mr. Pigmar:s charter operations with DC-3's developed 
into the present airline. which has evoived progressively through the stages of 
designation as a large irregular air carrier to its present status as the holder 
of supplemental air carrier interim operating authority, 4/ Mr. Pigman has 
retained a competent staff of experienced managerial, operational, and technical 
personnel, and tnr ees its existence tre operations of the airline have not 
presented any 52¢ Scant economic or safety enforcement problems. 5/ 


iceated at Meacham Field, and 
facriicies, inciuding hangar space, 
Its fleet consists of aircraft 
’ passengers--txc 'L/149's, two L/OL9's, 
‘tne Toregoing are cwned oy the 
company ani, : A i it uperates four DO-3 aircraft leased from Mr. Pigman. 
Tne applicant is interested in ob mivertible pure jet aircraft but has 
no ceveloped j F 


raay YS 
o 


indisidualsy wien 


tary 


Applicant's interim cert: 

5. 1962. Separate corpor ns Bre BULLE se: the es 
tra‘ning school (American Flyers inc sine (American 
Airiine Corp.), both of wni are auned and conare: ed cy Mr. Pigman. 

ted by one applicant's witnesses, in practical offect all profit 
funnels directly t oP kegih rough these entities. 
5/ There is no record of economic violacvions py the applicant. On 
the safety side, since 1957 several ietters cf correction or letters of 
reprimand have been issued and some $5,300 in civis penaliies assessed. 
Tne applicant presented for the record .ts own explanation for tnese 


occurrences, none of which involved 3.spe ni of its operating authority. 
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Passengers Revenue 


1961 559% 21,118 $257 ,896 $ 935,670 
1962 94239 28,414 338,371 1,363,889 
1963 16,578 41,307 644,991 1,652,575 


Operations in overseas and foreign air transportation, while not extensive, 
have been mcre sizeable than most. 6/ Recently the carrier was granted 
interim certificate authority to operate transatlantic civil passenger charters 
during the 1965 summer season. 7/ 


In 1963 the applicant substantially accelerated its program for civil 
passenger charters, with the ultimate goal of obtaining at least 50 percent 
of its transport revenues from the civilian market. Company personnel and 
aircraft seat-mile capacity were almost doubled in 1964 over 1963, and several 
new sales offices have been opened. 3/ ‘The geographic scope of civil operations 
has also broadened, as charter flights nave been operated or scheduled in 1964- 
1965 for such destinations as Hawaii, Mexico, Jamaica, the Bahamas, Puerto 
Rico, and Canada. Actual mid-year 1964 operating results show some $550,000 
in civil passenger revenues, and the applicant estimates that such revenues 
for the full year will reach $1,864.000, more than double the comparable 
revenue figure for 1963. 


Although the applicant has operated successfully since its ince tion 
& + ? 
v 


its prorit picture has been spotty and the carrier has had chronic difficulty 
with working capital. As shown in Appendix C, operating results fluctuated 
from a loss of $275,000 in 1963 io an operating profit of $207,000 in 1964. 
While the carrier has maintained positive net worth for the past three years, 
its net working capital position deteriorated from a positive figure of 
$223,000 in 1962 to negative amounts of $784,000 and $830,000 in 1963 and 
1964, respectively. 


6/ Passenger flights to and from Canada produced revenues of $8,848 in 
g & n 
1961, $15,944 in 1962, and $43,695 in 1963. 


2/ Order E-22260, June 2, 1965. 


3/ In addition to its principai offices at Ardmore and Fort Worth 
american Flyers has sales representation in Washington, D. C., New York 
ity, Cnicago, Houston, Los Angeles, San Francisco, and Toronto, Canada. 
Additional sales personnel are contemplated for San Diego, New Orleans, 
and Atlanta. 


> 
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The working capital problem is alleviated to some extent by favorable 
banking arrangements with the Continental National Bank of Fort Worth. The 
bank in effect provides the applicant's working capital by permitting it to 
borrow freely and continuously against U. S. government transportation requests 
up to a oank loan limit, now set at $800,000. In addition, there has been 
extensive forgiveness of debt for DC-3 rentals owed by the airline to Mr. 
Pigman, which totaled $862,000 in the 1955-1963 period. 9/ 


American Flyers also desires the broadest pessible authority and 
estimates that, as a matter cf judgment, passengers and revenue would 
increase oy 30 percent with inclusive tour authority; an additional 10 
percent for separate charters; 40 percent with both inclusive tour and 
Split charter authority; and 50 percent if the applicant could conduct 
pro rata charters with no affinity requirements. ssuming the grant of 
this authority and the acquisition of two pure jet aircraft, and making 
allowance for related expen for addivional administrative maintenance, 
Operations, flight, ana sales nersonnel, the applicant asserts that in the 
first ruli year of operations would obtain $15,000,000 from its charter 
trarTi 5 i : from the civil charters, at a profit 


oegimning 45 4 
nm to its presen 
i twe Sizeah.s 

is 


report, New Sas 


U 


ville, Tennessee. 
incipal organizer 


} wificate authorizing 
wed Quarters aercss tne Atlantic, as vell as an inverim 
cperavions 45 a suppieneatal air carrier.10/ 


o/ At the nearing the appilcant asserted that if hae sone $is million 


tn Gonsteliavion spare parts acy.ired in 1962 which are not reflected on its 


aiance sheets. 


Transatlantic Charter Investigation, Docket 11908 et ai., order E- 
served March 3, 1964. Its interim certificate was granted by order 
Octoner 5, 1962, The fixed-case ana aircreft sales activities are 
"y @ Separate corporation, Capitol Air Sales, Inc., which is 


antially owned and controlled by Mr. Staliin 


? 
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Capitol maintains a large fleet of some 40 transport type aircraft 
which includes, as owned aircraft, 11 Constellations of various models, 
four Argosy's, one DC-3, and 15 C-46's. In addition, six L-1049's and 
two C-46's are leased. The applicant also owns one DC-8F pure jet, placed 
in operation in October 1963; a second DC-8F has been ordered for December 1965, * 
and Capitol plans to order a third for delivery in April 1966. 


The applicant's operations have been virtually worldwide in scope and 
nave produced total transport revenues ranging between $13 million and 
slightly under $19 miliion annually in the calendar years 1961, 1962, and 
1963. While its interstate charter activities have been extensive, 74.6 
percent to 82.2 percent of its total transport revenues in the 1961-1963 
period were derived from the military for whom it has performed a great 
diversity of services, including domestic CAM's, those of a LOGAIR contractor, 
and international MATS operations. For the year ended September 30, 1964, 
31.3 percent of Capitol's total transport revenues of $16,772,000 were derived 
from civilian sources and it had an operating profit of $924,000. 


Although not certificated until 1964, the applicant has been a major 
participant in the transatlantic passenger charter market since 1958 pursuant 
to Board authorization, and this market provides the bulk of Capitol's non- 
military revenues. Last summer Capitol experienced an increase of 127 percent 
in its summer transatlantic traffic over the previous year and expects a 
similar increase in 1965. Approximately 69 percent of the total volume of 
the transatlantic revenues was received from tne operations with its pure 
yet and a remainder from use of its other aircraft, and the carrier is 
experiencing an increasing sales resistance to propeller driven equipment. 
Capitol's split charter Authority nas oeen of a limited usefulness since 
such charters may not be operated to such IATA countries as the United 
Kingdom and France. 


Alunough the applicant's financial position nas been found to be 
relatively sound on the recent occasions that tne Board has had to consider 
the matier, 1i/ there are areas of financial concern. Capitol's problems 
have been in vsndercapitalization ($10,000 in capital stock outstanding) , 
together witun its cash and working capital position. As shown by Appendix C, 
whiie its net worth position has been relatively strong, the problem with 
working capital has been substantial and sustained, and profits have been 
modest, in comparison with total operating revenues. Thus, in 1964 net worth 
was $952,000, only slightly less than the figure for 1961; operating profits 
declined from $378,900 in 1961 to $164,000 in 1963, and then turned upward to 
$924,000 in the subsequent year. Working capital. however, experienced a 
precipitoss decline from negative figures of $60,000 in 1961 to $3,756,000 
in 1964. 


11/ Order E-20530, pages 24-25. 
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presented a@ general ¢ 
various assumptions 
n this proceeding. eee 
i955, Capitol forecasts 
iilon would have been increased 


inclusive tour authority 


of authority its revemies 


eVENASS 


Vel @ Letter ot gisteat: s a Large 
an 1949; and from thas year - i ae as 


rmitt tently-- 


neatner Mr. Conner 
in. &ir trans- 
sale, and 


adverse 


SESH 
been issue 
nave been asses 
xeeping requirements 
LAn2UEaT SUR ones 
Li Lip. atio ty 
scalatea to $343, 50 2 é "% 
ettied for $6, sao. i Ge Nee 1, 
/ See order E-217/ wuary ay : im, Conner 
LO reactivate operations with i : 
pOSéa Manual was denied by the 
slsc.aiified che 
sghest tnerefcre was denied. Orders Bes G5L5 vember 28, "1962, 
20, 1964. 
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ted deficit which grew from $166,426 at the end of 1960 to $369,232 
ne 35, 1964, and which consists of amounts owed to Mr. Conner personally. 


as is shown by the record, applicant would be dependent entirely 
cnner for the funds necessary to inaugurate operations. He in turn 
ed willingness to guarantee that an amount up to $500,000 would be 
nie if a permanent certificate is granted. In support of his under- 
Corner presented an unverified statement of net worth for himself 
> as of December iC. 1964, which snowed total assets of $856,553.12, 
ties of $50.939.51, and a net worth of $305,613.61. To a substantial, 
: consist of used aircraft. many of whick are not in operating 
sarebouse containing a suppiy of engines, parts, and related 
the most part, tne valuations were not independently arrived at 
shed by Mr. Conner himseif. 


- 
iy) 


cant presented several propesais which were predicated on types of 
beyond trie scope of ihis proceeding. Insofar as its cnarter proposal 
= appiicant proposes to .ease two DC~7B‘s and L-1049's for passenger 
e DC-2 and one C-46 for cargo operations. For 1965 as a future 
es revenues of $1,922.32. and expenses of $1,446,493. 


enducts no air transport 
president, wno owns 70C 
. North, the executive 


some aviation experience, particularly 
reir predecessors. 
Holiday did not present a balance sheet or otner formai indicta of its 
financial condition. However. from the oral testimony it is evident 
as of tre date of nearing, tie applicant has some $5,000 in cash on hand. 
inecrporation in February 196 some $33,000 has been expended, $13,000 of 
J by unsecured two-year notes from individuais and $20,000 by 
Neumann and Norvn. The applicant occupies some leased space 


1i/ Mr. Neumann was president of California Air Charter, Inc., a former 
pplemental air carrier, when its interim authorization was revoked for knowing 


aes 


d willful violations of the Act, but he was not affiliated with the company 
wnen those violations cecurred. Caiifornia Air Charter-Mercer. Enforcement 
30 C.A.B. 17 (1959). Mr. North was a pilot for Chicago and Southern before 
its merger with Deita Air Lines. Since that time he has had financial, 
accounting. anc general business experience unconnected with aviation. Al- 
though other officers were employed by various supplemental air carriers found 
guilty of economic violations of the Act, their employment was not as officers, 
directors, or in other capacities involving managerial and policymaking 
responsibilities. 
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at Midway Airport in Chicago, which would be its main base, but has no 
other fa cilities. It presently owns no aircraft and has no salaried employees. 


Holiday plans to inaugurate operations prom tiy as the first step in 
a three-stage program. The initial operations for the first year would 
cons:st of a cargo service for five shippers se long-term contracts 
oetween Hawaii, on the one hand, and the Pacifi ce Coast, Northern Europe, 
and Tapan. on the other hand. Applicant would Gites three L-1649AF's, 
to ce p.rchased from TWA, and wouid lease additional ground facilities at 
Lockheed Air Torminal. ae roank, California. at the Oakland International 
parent and at Honoluiu. These plans, as weli as the full-time employment 

day's officers and the commencement of their compensation. are all 
‘spon formal execution of the contracts with the shippers 


Seceseen thar 
ret obtained Es ane Sierav ine 
s nbtract" 
operation. 


Relideyis financial pian». are alsc contingent --pon formal exec ti 
LAe contrar:.s and Later i : : 
oceeding 


of signet 


assets 411 


in Loars : i : 
cost Tor Slignt aud ovrer cquip Holiday bas writvas ex suoserip 
for sone 35,000 to be mad vaiiable when the erphyesot is ready to inaugurate 
sar contracts an ‘3 for an additional $75.500 to $35,000 
f and when a certificate is » The $090 000 in debt capital, also con- 
the process of negotiation bit no commitment 


LENTLON WAS tO start the ' operation on or about 
&t its request whe recor? was keld open until February $, 
receipt of copies of executed contracts with its proposed ».ippers. 
nO Such contracts were submitted for the record. 
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fas veer made as yet. Should all of these things come to pass, the appiicant 
foresees at tne end of the first year total revenues of $3,554,000, total 
expe.:ses of $2,963,338, and a net profit after taxes of $216,197. 


in the second year of operation Holiday would for the first time use 
1U3 certificate authority to supplement its basic "contract" service. 
Accoraing to the applicant, the availability of this additional authority 
wo. enable it to increase its total revenues almost fivefold and produce 
a fet profit of $2,362,753. This assumes additions to its aircraft fleet 
oy p.rcnase of three more L-1649AF's (for a total of six such aircraft), 
eee DC-3's, two Martin 202's, and three DC-7BF's; and some additional 
eg.ipmert, such as‘D0-4's might be leased-purchased. With no additicnal 
aircrart in the third year of operation, the applicant asserts that it could 
increase its revenues to over $18 million and its net profit to $2.7 million. 


Holiday generally supports expansion of supplemental air carrier authority 
to incl.de split charters and inclusive tours. In the provision of supplemental 
air .ransportation, the applicant asserts that at least initially it would 
concentrate on providing service to and from the 12-state area surrounding 
Tilinois. 


fonnson Flying Service, Inc. 


Johnson Flying Service was founded by Robert R. Johnson, the owner of 
76 percent of its outstanding stock. who has been engaged in aviation 
activities continuously since 1924 and has been the president and manager 
oP Ue applicant since its inception. The company has a sizeable maintenance 
and overhaii facility at Missoula. Montana, its principal base of operations, 
and also maintains a smaller facility at McCall, Idaho. There is a high degree 
of longevity of service among Jchnson's employees,. and its management is sxilied 
and experienced, The applicant has held the various types of Board authorizations 
previously iss.ea t¢ supplemental air carriers and their predecesscrs. and it 
presently olds an interim cert:fricate authorizing it to engage in supplemental 


air transportation. 16 


Valine virtually all of the other operating supplemental air carriers, 
Tomson conducts nc operations for the military. Rather, it is a specialist 
iA mountain flying wnose operations are geared particularly to the states of 
the Northwest surrounding Missoula. Johnson's services under contract with 


y 


~. S. Forest Service generally have provided the major source of its income.1l 
¥ Pp J 


16/ Order E-18874, October 5, 1962. 


127/ The precise dollar amount of this revenue has fluctuated over the 
years but has always been substantial. In 1963, for example, it accounted for 
$741,771 of Johnson's total transport revenues of some $902,000. 


vee7 
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These services demand a high degree of skill since they: involve such activities 
as timber spraying, transporting smokejumpers and associated activities in 
conjunction with the forest firefighting program, cargo drops, para-rescue 
flights, etc. 


The applicant also conducts conventional planeload: charter operations in 
which there has been a substantial amount of repeat business by customers of 
long standing. 13/ The passengers carried and revenues, derived from these 
charter operations in the 1961-1963 period are indicated below: 


Rev. 


$35,183) 
52.930: 


60,573, 


arters or the U. S. Forest Service increased 
from about $7,400 in 196 16,4 : 1953. All of Jernson's operations have 
been in interstate air transportation (ine 1g Alaska). with an cccasional 
Plight transiting Canada. Throughout t 
with regulatory requirements has tee: 


an 


Applicant's fleet is composed cf some 40 airt <a six helicopters, 
owned ty the company. “4 andl tho DO-3's ysed in Tohasorn's charter 
Operations and the oulk of tne J areraft, Inciuded 
are sone lo aifferent types o 2 ani j2 kinds of ‘e $s which are over- 
auied and maintained at the applicant's 


Spite the modest sive of 2 operations siongs 


ovDing Cf supplementaie fror a financial 


streng with mucn oF .ts earnings ° 


of additional aircraft. As 


i3/ These charterers. antil recently st jeast, have ceen exciusively 

os the singic entity variety, and Jonnson nas some charters already »ooked 
“or performance as far in the future as 19607. Applicant's principal customers 
tLuce Moatana State University at Missoula. Montana State College at 5ozeman, 

Montana; Idaho State University at Moscow, Isahe; and the Atomic Energy Commission 


at Idano Falls. Idano. 


29/ The applicant has not been the subs of an economic enforcement 
proceeding since 1947. From 1959 to the present tcere nas been only one 
instance of an allegea safety violation and this was disposed of by issuance 
of a letter of reprimand. 
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despite some fluctuation in its operating profit position, Johnson has 
maintained a:net worth in the range of $450,000 to $500,000, and net 
working capital of at least about $150,000, in the entire 1961-1964 
period. 


Any expansion of the applicant's authority would require additional 
aircraft and personnel of unspecified types and amounts. The applicant 
celieves that if it had authority to provide inclusive tours and split 
charters, its 1963 revenue (other than from the Forest Service) would 
have increased by about one-third. 


Mo: i ert, Inc. 


Modern has been active in the nonscheduled or supplemental field since 
1947 and is one of the smaller and more conservative of the supplemental air 
carriers now operating under an interim authorization. 20/ Since 1953 the 
applicant has been owned and controlled entirely by John P. Becker, its 
president and general manager, who has been associated with aviation activities 
for over 25 years, and who has retained for the company managerial employees 
experienced in airline operations. Its dase is at Trenton, New Jersey, where, 
except for engines and other selected items, Modern performs its own maintenance 
and overhaul. The carrier also engages in some limited activities of a fixed- 
base nature, such as the sale of aviation fuel and the performance of maintenance 
for itinerant aircraft. 2]/ 


During recent years the applicant nas been engaged almost exciusively 
in interstate operations, with heavy dependence upon domestic military move- 
ments. In 1961, before the demise of individually ticketed and waybilled 
Operations by the supplementals, this source provided the major portion of 
its income. Starting in i9€2. nowever, and continuing through the year ended 
September 30, 1964, the military TAM's or CAMF's accounted for better than 
90 percent of Modern's revenue. Civil charters consistently have played a 


20/ Modern's interim certificate was granted by order E-18870, October 5, 
1962. 


21/ Applicant's compliance history shows one cease and desist order 
outstanding concerning section 408 violations related to Mr. Becker's inter- 
locking relationships. Further, there were four instances of alleged safety 
violations in 1963 and 1964, which were disposed of on the basis of a civil 
penalty of $250 and letters of reprimand or correction. 
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relatively minor role, as show by the table below: 


1961 1962 1963 


Revenue CAMs $ 22,008.80 $ 8995344.50 $746,013.09 
Common Carriage 253,511.84 40,836.50 9,584.20 
Excess Baggage 502.48 46.20 15.00 
Civil Charters 69,414.70 39 , 766.87 44553556 
CAs 7 437.20 14,104.20 -- 
Incidental revenue 6,305.00 11,392.79 -- 


rota, 22/ $359,230.02  $1,005,491.06 $800,147.85 


As of June 30, 1964, the applicant's transport aircraft consisted of one 
L-749 and two L~049's. However, as of the date of hearing, the Consteliation: 
had been sold, and the carrier has recently acquired three DC-7C's, It has 
also received interim certificate authority to operate transatlantic passenger 
charters during the 1965 season. 23/ 


Modern's financial condition has been very marginal, and the Board was 
presented with a close question as to the carrier's financial fitness even at 
the time its interim certificate was issued in 1962. 2i/ As show by Appendix C, 
Modern has had a negative net worth for the past two years and is the only 
operating supplemental currently in that situation. While the carrier's income 
has risen steadily, it has been more than offset py the ircrease in expenses. 
Modern had operating losses of $71.000 and $67,000 in 1963 and 1964, respectively, 
and has experienced a negative net working capital position for the past four 
years--$197,000 in 1961, $22,000 :n 1962, $74,000 in 1963. and $99,000 in 1964. 


According to the carrier, its financial difficulties in 19€3 and 1964 
were attributable largely to faulty engine overhaul sy a econeractor, which 
involved substantial extra ccsts, A saving grace for the carrier has >een 
the fact that most of its needed funds have been provided by Mr. Becker on 
unusually favorable terms. Also, since much of the long term debt is oved 
to Mr. Becker, it would be subject to forgiveness if that course were deemed 
necessary. 


22/ The total figures for 1961 and 1962 comprise total operating 
revenue, while the total for 1963 comprises total transport revenue. 


23/ Order E-22357, June 24, 1965. 
24/ Order E-18870, page 3. 
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Modern's plans call for the eventual acquisition or lease of three 
turbo-prop Electras and retention of as many of the DC-7C's as its needs 
may dictate. Assuming operation of the turbo-props, the carrier's judgment 
is that it would have had approximately 50 percent more revenues in 1963 
with split charter (35 percent) and inclusive tour (15 percent) authority. 
On the basis indicated, Modern estimates $5,350,000 in revenues and $4,800,000 
of expenses, for a net income of $550,000. 


Overseas National Airways, Inc. 


ONA is the holder of an interim certificate and, in addition, was 
selected by the Board in the Transatlantic Charter Investigation, Docket 
11908 et al., as one of three carriers to receive certificate authority 
to provide civil passenger charters across the Atlantic. However, in 
view of ONA's filing of a petition in bankruptcy and its suspension of 
operations after the adoption of the Board's decision in the Charter 
Investigation, the President returned the decision to the Board for further 
evaluation insofar as the award to ONA was concerned. The proceeding was 
reopened and further hearings held. On October 8, 1964, Examiner Wiser 
issued a recommended decision finding that ONA should not be certificated 
since it was no longer financialiy fit to conduct transatlantic charter 
operations. 25/ The Board has since reopened the record in the Charter 
Investigation in order to receive up-to-date information on the current 
fitness and comparative qualifications of all supplemental air carrier 
applicants in that proceeding (including ONA) for selection as transatlantic 
passenger charter carriers. 26/ 


ONA was organized in 1950 and during the early years of its operations 
was one of tne dominant carriers in the supplemental air carrier field, 
particulariy in the 1956-1960 period. In 1960, for example, ONA had some 
$28,000,000 of transport revenues, virtually all from military traffic, 
which represented about 46 percent of the total of such revenues for all 
supplemental carriers combinec during that year. 


25/ Charter Investigation, orders E-20530 and 20531, served March 3, 
1964; E-20776, April:30, 1964; and E-21567, December 8, 1964. The certificates 
issued to the other two transatlantic charter carriers selected, Capitol and 
Saturn, were unaffected by the President's action and are currently in effect. 
ONA's interim certificate was issued by order E-18867, October 5, 1962. 


26/ Order E-21966, March 30, 1965. 
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Bankruptcy Act. this petition, ONA showed total 
assets of $747,342 and total liabilities of $2,088 535. 


As the debtor in possession, ONA has authority to conduct operations 

uring tne pendency of the bankruptcy action but has not undertaken to do so. 
ae applicant now has only two full-time saleried employees; it owns no air- 
craft and has none under iease. Apart from relatively small amounts in cash 
and accounts receivable, its principal assets consist of spare parts inventory 
at John F. Kennedy International Airport in New York, wnere it nas office and 
warehouse space, and at Oakiand, Californic. Although ONA entered into a 
pian of arrangement with its principal creditors on April id, 1964, the plan 
25 not yet been presented to vne Court for confirmation and probably will 
now be presented until the Board has acted Yinally on ONA's curtificate 
apoiication in the Charter Investiration. According to the carrier's 
waiesses, confirmation of such a pian is routine and usually accomplished 


eae a: 


within 45 to 60 days after a request is made. 
Under these circumstances, it was necessary for the applicant v0 
case nere on two alternative assumptions: first, trav 
¢ & transatlantic charter cersifi 
ultimately will be issued to it. 


Spiit charters, as well as thé conventional pianeicad charters. At the tine 
vae pian of arrangement was approved, some $300,000 to $350,000 in addivional 


Sisancing would be necessary to pay pricsity claims and otherwise sermix 


inauyuration of operations. Ne source for such funds is apparent Iron 


Shouida ONA be certificated to provide transatlantic civil Fassn.. 
“rarters M:iars. G. F. Steedman Hinckley and Louis Marx, Jz., wouldé ca 
“veowners in equai shares of CNA stock and each is committed by cuvstanding 


2?/ Data filed in connection with the bankruptcy action showed net 
“8S in the following amounts in fiscal years 1961 through 1963, <espectively: 
490, $173,984, and $278,642 ($211,532 in July-October 1963). According 
-ue carrier's reports filed with the Board the net loss was $382,000 in 
w.iendar year 1963. 
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escrow agreements to furnish $375,000 to the company. 28/ Mr. Herkimer, 
who would receive some $50,000 over a period of time pursuant to an 
agreement with Mr. Hinckley, would no longer have any interest in the 
carrier. Upon judicial approval of the plan of arrangement, presumably 
ONA would reactivate operations with leased DC-7-CF's on the basis 
previously indicated. 29/ 


The applicant presented two different balance sheets as of 
November 30, 1964, also predicated on alternative assumptions. Based 
on the present circumstances they show total assets of $480,657, current 
and long term liabilities of $1,254,729 and a negative surplus at 
January 1, 1964, of $1,060,613. If, however, effect is given to the pro- 
posed creditor's plan of arrangement, the balance sheet shows current assets 
of $169,082 and current liabilities of $136,710. In addition, there are 
additional liabilities of $99,870 due within 13 to 30 months and a negative 
item for unappropriated retained earnings of $885,744. 


ONA's past operating record does not reflect adversely on its 
compliance disposition. The Board did enter a cease and desist order 
against the carrier with respect to unauthorized operations in 1958 and 
1959, which was sustained upon judicial review. 30/ There were four 
instances of alleged safety violations in 1960 and 1961 which were 
compromised on the basis of civil penalties totaling $2,300. 


Purdue Aeronautics Corp. 


Applicant is a nonprofit corporation affiliated with Purdue University 
whose mission is aeronautical education and research. Its primary curriculum 
involves programs concerned with aviation maintenance, aviation electronics, 
and the training of aviation technicians and professional pilots. 


28/ The documents in the record show that each would acquire 50 percent 
stock interest. However, Mr. Hinckley testified that a relatively small amount 
of the stock mignt be vested in Mr. J. William Bailey, then Executive Vice 
President of the Nationai Air Carriers Association who, in effect, would act 
as a swingman between the equal interests of the other owners. 


29/ The traffic and profit and loss estimates presented by ONA are 
predicated on its exhibits in the Charter Investigation, which contemplate 
interstate and transatlantic charter operations only. Adjusted to reflect, 
among other things, the addition of inclusive tour and split charter authority. 
ONA forecasts net revenue of $283,755 for 1965. ; 


30/ Overseas National Airways, Inc. v. C.A.B., 307 F.2d 634 (1962). 
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As a supplement to its educational activities, since 1953 Purdue 
nas heid authority of one form or another from the Board autnorizing 
nonscheduled or irregular operations with large aircraft, and it currently 
nolds interim authority pursuant to Public Law 87-528. 3i/ its management 
ang operations employees are well qualified and experienced. Purdue's 
operating base is located at Purdue Airport, Lafayette, Indiana, wnere 
the applicant performs its own maintenance and overhaul. 


Historicaliy, Purdue's operations have deen restricted to providing 

crstate air transportation services, predominantly single entity pas- 

niger charters, with some transborder operations into Canada pursuant vo 
individual authorizations from the Board. Altnough commercial ousiness 
nas been and remains the mainstay of Purdue's air transport activities, 
starting in 1962 the applicant has undertaken increased participation in 
miiitary CAM movements. In 1963 Purdue's charter income was derived 36 
percent from commercial passengers ($438,697), 4 percent from commercial 
cargo ($16,889) and 16 percent from CAM flights ($83,690). The apolicant 
has one DC-6, which was recently acquired. It also operates Tour DO-3's, one 
of which is convertible to cargo configuration (C-47). Appiicanz's recora of 
compliance with applicable economic and safety regulations nas been excellent. 32/ 


Being a nonprofit corporation, Purdue usually records little or no 
rofit or loss. Its 


s The applicant's 

vio of current assets to current liabilities nas beer generally favorable, 
na at the end of 1963 its current assets exceeded curvent liabilities by 
some $76,000. 


Tae applicant desires convinued nission to serve on a permanert 
basis the geographical areas in which it hes historicaliy opevated--1.0! 

anc vo and from Canada. It supports inclusive sour authority fo: 

carriers dut has no interest in performing spiit charters. fuzé 

year forecast generally reflects its 1962 experience with additional vavenues 
of $235,880 from wne operation of its DC-O, aimost one-half of which would be 
derived from CAM traffic. 


31/ Order E-18876, October 5, 1962. 

32/ There were four instances of aileged safety violations in 1961 aré 
i562, which were settled by issuance of letters of reprimand or accepte ce oF 
caval penaities totaling $300. No economic violations are indicavec. 
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Seturn Airwavs. Inc, 


The applicant originate . us All American A:- 'ys, Inc., a large 
irregular carrier, in 1943 4 | assumec its preser.'’ 'ame in 1960. Saturn 
is the holder of an interim ‘tificate as a suppi: =.tal air carrier and 
one of two such carriers wh. possesses certifica:: ‘.uthority to provide 
transatlantic civil passeng: ' “narters. 33/ Robert. ': Goodman, who has an ; 
extensive background in avin! on matters, has been president of the applicant 
Since 1953 and its controlling: stockholder since 1959. As its operating 
record demonstrates, Saturn's management is well qualified and experienced. 


At the present time Saturn operates eight DC-70's in passenger configuratia 
two of which are owned and the balance leased. Overhaul and maintenance is 
performed mainly by All American Maintenance, Inc., in San Antonio, where most 
of Saturn's crews are also quartered. Executive offices are located in Miami, 
Florida, operational bases in Los Angeles, New York City, and Berlin, Germany, | 
and sales cffices in New York City, Chicago, Los Angeles, Miami, London, England 
ard Berlin. Over the years there has been no Significant blemish on the safety 4 
of the carrier's operations. 34/ 


Between 1953 and 1960 the applicant was predominately a domestic military 
charter operator. Starting in 1960. however, its civil operations became more 
diversified and have grown substantially to the point where Saturn today is 
pernaps the most versatile civil charter operator. Notwithstanding this ex- 
pansion, Saturn's business shows Strong seasonality, dropping off sharply in 
the winter months particularly in transatlantic passenger charters (inaugurated 
in 1961) and in CAM movements. The diversified nature of recent Operations is 
indicated in the table below for 1963: 


Crarters Revenue Perec 


Domestic Civil $ 258,395 
Domestic Military (CAM) 15157,960 
Transatlantic Charters 758,727 
Hawaii-Pacific 87,357 
Caribbean and Bermuda 49,719 


$2,312,158 


33/ Saturn's interim certificate was granted by order E-18868, October 5 
1962, and its transatlantic passenger charter authority in the Transatlantic 
Charter Investigation, orders E-20530 and E~-20531, served March 3, 196Z. An 
application by the carrier to amend its interim certificate so as to provide 
it with authority to conduct passenger charters across the Pacific and to Latin 
America and the Caribbean was denied by order E-21748, February 2, 1965, A 

34/ In the 1961-1963 period there were three instances of relatively mincf jj 
infractions of safety regulations which were settled on the basis of letters of 
reprimand or correction. 


? 
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Saturn's estimate on the record, based’ on charters flown and contracts 
signed, was that its transport revenue would more than double to $5,045,471 
in 1964. 35/ The principal items of increase in revenues urder this forecast 
would be domestic civil charters to $677,571, domestic military to $1,489,804, 
transatlantic charters to $1,650,000, Hawaii-Pacific to $539,000, and Caribbean 
and Bermuda to $168,096. In addition, Saturn conducted intra-Eurupe inclusive 
tours with two DC-7C's based at West Berlin which accounted for $700,000 in 
revenues during seven months of 1964. 3 


Saturn experienced a marked increase in activity when certificated to 
perform transatlantic civil passenger charters in 1964, and the data of record 
is not sufficiently current to allow for a definitive judgment concerning the 
operating results. However, based on the past Saturn's financial condition 
must be classed as no better than marginal. It has shown a modest increase in 
net worth but operating losses and a chronic negative net: working capital 
position. 36/ Thus net worth increased from a negative $35,000 in 1961 toa 
positive $263,000 in 1964 while operating profits of $26,000 annually in 1961 
and 1962 were transformed to operating losses of $15,000 and $51,000 for 1963 
and 1964, respectively. 37/ 


The applicant generally supports an award of both split charter and 
Given the right 

to charter aircraft to ticket ag r the operation of. inclusive tours, 
Saturn would concentrate, at lea initially, on what it considers to be 
the major resort markets, viz., Miami, s Vegas, Los Angeles, Berlin, Mexico 
City, Hawaii, Puerto Rico, and South America (Rio de Janeliro, Lima, ard Buenos 
Aires). It recognizes the need for jets to compete effectively, particularly 
in the long haul markets such as the transatlantic, and is negotiating for the 
purchase of such aircraft. 


, 35/ As shown by Appendix C, they did reach a total of $4,696,009 
the year ended September 30, 1964. 


36/ Appendix C. 


37/ Recently the Board approved an arrangement under which AAXICO 
‘ould acquire three of Saturn's leased DC-7C0's and lease them back to 
oaturn under favorable terms and conditions. This arrangement should nave 
the effect of alleviating Saturn's financial problems dy deferring payment 
of substantial current indebtedness. Order E-21992, April 5, 1965. 
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The applicant presented its plans and proposals on the basis of two 
alternatives: first, that the company would remain a separate entity as 
at present; and secondly, that the Board will approve the pending merger 
agreement between AAXICO and Saturn in Docket 15675. 38/ Under the first 
hypothesis and assuming that it had a five-year permanent certificate in 
1963, Saturn estimates that its civil charter revenues would have increased 
in that year by 7 percent with split charter authority, 39 percent if it 
could operate inclusive tours, or 46 percent for both. With 1965 asa 
forecast year, the applicant projects $6,250,000 in revenues, $5,831,000 
in expenses, for a net income before taxes of $419,000. 


On the second alternative of a merged Saturn-AAXICO during 1965, the 
estimate is that transport revenues would total $17,637,777, of which 
$9,190,000 would be revenue from military operations attributable to 
AAXICO's LOGAIR and Saturn's CAM contracts. The balance would be derived 
from $3.5 million for transatlantic charters (not including inclusive tours), 
$700,000 from the Berlin, intra~Europe inclusive tour operation, $1,500,000 
in civil cargo charters, and $2,745,353 from civil passenger charters other 
than transatlantic. As far as is snown py this record, the merger would 
provide a substantial cure for Saturn's past financial difficulties. 


Southern Air Transport. Inc. 


The applicant was organized in 1947 by Frederick C. Moor, its present 
Chairman of the Board and Treasurer, and has provided uninterrupted service 
parsuant to various Board authorizations since 1949. 39/ Stanley G. Williams 
took over active direction of the carrier in July 1962 and continues to serve 
as its president. Maintenance is performed by the applicant at its home base 
at the International Airport, Miami, Florida, except for engine overhaul and 
limited contractual arrangements which are necessitated by Southern's operations 
for the military in the Far East. Southern has a stable force of experienced 
management and operations personnel, and the carrier's operations have never 
posed a compliance problem. 40/ 


38/ See the discussion of AAXICO, supra, pages 1-2. 


39/ The carrier's interim certificate pursuant to Public Law 87-528 
was issued by order E-18839, September 28, 1962. 


40/ No formal economic enforcement action has been instituted against 
the carrier during its entire history. Between October 1960 and May 1964 
there were three instances of alleged violations of safety regulations which 
were settled by civil penalties totaling $2,250. 


LT 
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Historically, Southern's civil operations have consisted principally 
of the transportation of cargo, particularly between Miami and points in 
the Caribbean and Latin America. Most of this service was provided on an 
individually waybilled basis, for which the carrier's authority has been 
terminated by Public Law 87-528. Since 1960 international operations for 
MATS have provided the major source of the applicant's revenues. Southern's 
Operations pursuant to its MATS contract are centered in the Far East and 
involve principally the transportation of persons and property between 
Korea, Japan, Okinawa, Taiwan, the Philippines, Viet Nam, and Thailand. 
The dominance of the military revenues is illustrated by the tabulation 
below: 


Transport Revenues (000) 


Toval Civil 2 Military 


1961 $3,641 

1962 5,526 

1963 5,814 

1964* 9509 

The appiicant has an owned aircraft fleet of two DC-6A/B's, one DC=4 

in all-cargo configuration, three C-L6F's, and one C-45H.: In addition. iv 
leases two DC-6 aircraft. Generally Speaking, the C-46's and DO-41 have been 
utilize for the cargo service to the Caribbean while the. DC-6's perform the 
MATS contract operations. Southern has no present plans for the accuisition 
of jet aircraft. 


As illustrated by the data in Appendix C, Southernis Sinanc:al condition 
has been consistently sound, witn steady growth in profits and met worth. ana 
witn a favorable current ratio. Operating profits hovered vetwcen $200 300 
ana $300,000 annually throughout the 1961-1964 period and, vet worth rose Ty oun 
$128,000 in 1961 to $417,000 in 1962. Southern has not been plagued wits she 
negative net working capital problem common to so many supplementais ‘ior it had 
positive net working capital of $490.000 in 1963 and $524/000 in 1964, As of 
September 30, 1964, Southern had current assets of $1,276,104 and current 
liabilities of $748,510. Its cash balance exceeded $283,005 as of the latter 
date and the carrier is meeting its obligations as they fall due. 


With worldwide authority including split charters, inclusive tours, and 
the ability to charter to airfreight forwarders, the applicant estimates a 
substantial increase in its civil traffic. For 1965 it contemplates no additional 
aircraft but some modest increase in expenses for sales, advertising, and additional 
ground personnel. Under its projection for 1965 as a future year, depe. .2ence on 


*/ 1961-1963 are calendar year figures; 1964, for the year ended September 3° 
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milivary revenues would be reduced from the 87.6 percent of 1963 to roughly 
66 percent. In total, the applicant foresees revenues of $6 , 394,000, 
operating expenses of $5,727,000, for a net income of $351,000. 


Standard Airways, Inc. 


The dominant figure in Standard Airways is Shields B. Craft, its 
president, general manager, and controlling stockholder for the past 18 
yeers who has broad and extensive experience in supplemental air carrier 
operations. Standard originated in 1945 as a partnership doing business 
under the name of Standard Air Cargo, and officially adopted its present 
‘name upon incorporation in 1960. The applicant received an interim certificate 
authorizing it to engage in supplemental air transportation in 1962 which, as 
later appears, is presently suspended pursuant to Board order. 41/ 


In the last few years Standard has concentrated primarily on individually 
ticketed passenger service, and, more recently, on military CAM movements. To 
illustrate, in 1961 individually ticketed operations accounted for some 90 percent 
of the carrier's transport reveniies; however, beginning in 1962 there was a swing 
vo military operations. The latter represented 42.8 percent of Standard's revenues 
in 1963, while individually ticketed services were drastically curtailed during 
the phase-out for such operations required by Public Law 87-528. Civil passenger 
revenues in the 1961-1963 period were derived predominantly from package vaca- 
tion tours to Hawaii and Las Vegas, which were sold on either an individually 
ticketed or pro rata charter basis. /,2/ 


The epplicant's financial difficulties became acute in mid-1963 when 
Standard was suspended by MATS from participation in CAM movements for 14 days 
following an aircraft accident involving the carrier waich occurred in May of 
that year. After it was unsuccessful in carrying out a creditor's plan of 


41/ The interim certificate was granted by order E-18883, October 5, 1962, 
and suspended by order E-20468, February 12, 1964. 


42/ Standard's percentage participation in the various categories of 
business is indicated below: : 


Transport Revenues (000) 


Total 


i961 $1,651 6.5 
1962 2,687 7.9 
1963 2,983 37.1 
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arrangement, Standard suspended all Operations on January 31, 1964. On the 
same day the Administrator, FAA, suspended the carrier's air carrier operating 
certificate because of the uncertainties of its financial condition, and 
thereafter, on February 4, 1964, Standard filed a petition in bankruptcy 

under Chapter XI of the Chandler Act. These events were followed by the 
Board's order of February 12, 1964, suspending Standard!s interim certificate 
on the grcund that the carrier was not fit, willing, and able properly to perform 
the transportation authorized thereby. So far as appears from the record, 
Standard has acquiesced in the suspension and has no intention of seeking 
authority to reinstitute operations until final decision, on its application 

in this case. 


As of the time of the filing of the bankruptcy petition, Standard listed 
total assets of $152,483 and total liabilities of $499,955. A debtor's plan of 
arrangement was disapproved by the Court and the carrier adjudicated bankrupt 
on April 27, 1964. Subsequently, on September 30, 1964, the applicant received 
its discharge in bankruptcy. It would appear that the assets of the bankruptis 
estate are more than sufficient to satisfy taxes and other exempt priority 
creditors, so that there will be no surviving claims or residual liabilities. 
For the present, applicant has no aircraft, owned or leased, no ground equipment, 
and no paid employees. 


Applicant's future financing is dependent on arrangements, made or 
contemplated, with a Mr. S. H. Smith, who was long associated with surface 
transportation but who has no aviation experience. On June i5, 1964, Messrs. 
Craft and Smith entered into a written option agreement under which Smith 
agreed to pay $20,000 for 75 percent of Standard's outstanding stock if 
(1) Standard receives an unqualified discharge in bankruptcy, (2) Standard's 
interim certificate, records, and files are released. and (3) the suspension 
of the certificate is removed and the change of management approved by the 
Board. 43/ According to Mr. Craft, there is also an oral Side agreement 
whereunder Mr. Smith will furnish $100,000 in capital for the company, “whicn 
is available when needed. ; 


Standard's future plans and proposals are flexible and dependent to some 
extent on the season of the year in which authority might be received. 
Generally stated, these plans are in two phases. In the initial pnase, 
with the $100,000 in capital and no liabilities, applicant asserts that 


43/ Mr. Craft testified that he and Mr. Smith have agreed that these ~ 
conditions precedent have been substantially met, although there is no written 
evidence of record embodying such an understanding. 


250 
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it would be able to lease one DC~3 and one L-O49 from Las Vegas-Hacienda 
Hotel Corporation under unusually favorable conditions that would require 
tne lessor to absorb much of the expense involved in maintenance, ground 
equipment, etc. Supervisory employees would be paid minimal amounts for 
their administrative and managerial duties, and the officers--including 

Mr. Smith who would serve as executive vice president--agreed to forego 

any salary or other compensation until the carrier returns a profit. 
Applicant's efforts would be concentrated to a large extent, as heretofore, 
on promoting and providing package passenger tours to Hawaii and Las Vegas. 
After this initial phase, and depending on developments, the aircraft fleet 
would be expanded to include another DC-3 and L-049, larger piston equipment, 
“and, hopefully, jet aircraft within two years. The forecast submitted by the 
applicant shows annual transport revenues of some $438,000 and a monthly profit 
of $8,800 before taxes and management expenses. 44/ 


Stewart Air Service 


The applicant is Edgar A. Stewart, an individual proprietorship doing 
business as Stewart Air Service. Mr. Stewart is also a general partner with 
his son in the operation of Chico Air Service, a fixed-base air taxi type 
operation located at the Municipal Airport, Chico, California. The fixed- 
base operation is 100 percent financed by Mr. Stewart, and he would sever all 
interest therein should he receive a permanent certificate in this proceeding. 


From i948 to January 1962 Mr. Stewart was engaged in activities of a 
iarge irregular or supplemental air carrier under appropriate Board authoriza- 
tions. His operations, conducted out of Hawthorne, California, involved 
primarily, but not exclusively, the provision of specialized short-haul charter 
services within the State of California, such as racetrack charters, transporting 
dance bands, vacationers, hunting and fishing parties, etc. As of the time of 
cessation of operations, Stewart's transport type aircraft consisted of four 
DC-3's and one DC-4 owned and operated by him, and in addition, he had one 
DC-4 under lease. 


On January 5, 1962, Stewart was grounded by an emergency order of the 
Administrator, FAA, revoking his air carrier operating certificate, The order 
recited an extensive list of alleged safety violations, including the repeated 
falsification of Stewart's training, operations, and maintenance records, which 
were said to have occurred in the period between April 15, 1960, and January 4, 
1962. On the basis of these purported violations, the Administrator concluded 


44/ At some point Standard intends to employ Theodore J. Bodwell as its 
operations manager. This is the same Mr. Bodwell who had active direction ands 
control of Paramount Airlines, Inc., which was found by the Board to have 
knowingly and willfully participated in the unlawful operations of the Hermann 
combine. Orders E-20263 and E-20264, October 23, 1963. 
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that Stewart was no longer qualified to conduct a safe operation. 45/ Upon 
appeal, and after extensive public hearing at which Stewart was present and 
represented by counsel, Board Examiner Caldwell issued an oral decision on the 
record on February 3, 1962, affirming the Administrator's order of revocation.46/ 
Since Stewart did not perfect a timely appeal to the Board, the Examiner's 
decision became final on February 7, 1962, and remains in effect. 


Although Stewart has conducted no transport operations since the revocation, 
he has maintained ownership of three DC-3's and one DC-4 in operative or near- 
operative condition. He places a value of $250,000 on this aircraft fleet, 
together with some related equipment such as shop tools, spare parts, ground 
handling gear, etc. If granted a certificate, Mr. Stewart, as previously, 
would retain control, direction and ownership of the applicant. He estimates 
that $25,000 would be needed immediately to resume operations which he believes 
could be obtained on a personal loan basis, with an additional $100,000 available 
as needed from Joans against the security of the flight.equipment. The individual 
proprietorship at present has no liabilities. 


Stewart's interest is in obtaining authority to conduct relativeiy short 
haul charter operations in interstate air transportation; he has no desire to 
provide service to foreign points, in long haul domestic markets, to or from 
Hawaii, or for the military except under long term contracts. The appiicant 
believes that inclusive tour autnority would increase its transport revenues 
by some 15 to 25 percent and estimates for 1965 as a future year gross revenues 
of $1.5 million and a profit of 25 percent, assuming some operations cf DC~< 
or larger piston aircraft. 


Trans International Airlines, Inc. 

The applicant, formerly Los Angeles Air Service, was organizea in i946 
by Mr. Kirk Kerkorian, its controlling stocknoider, and since veginning 
operations with large aircraft it has continuously held appropriate Board 


rs 


45/ Tne portion of the emergency order containing the Administr bo 
ultimate findings reads as follows: "By reason of the foregoing, you [Stewart | 
have demonstrated such a lack of that degree of judgment, integrity, care and 
responsibility required of the holder of an air carrier’ operating certificate 
that the Administrator can no longer find that you are properly and adequately 
equipped and able to conduct a safe air transportation operation in accordance 
with the Federal Aviation Act and the Civil Air Regulations, nor are you entitled 
to the faith and confidence reposed by tne Administrator in the holder of an 
Air Carrier Operating Certificate." 


46/ Hala Administrator, FAA, v. Edgar A. Stewart, Docket SE-26£. 
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it has been recently amended to permit the carrier 
spacific civil passenger charters subject to certain 
conditions, and (2) transatlantic civil passenger charters for the 1965 
season. L7/ Under the leadership of Mr. Kerkorian and Mr. Glenn A. Cramer, 
TIA has an experienced and well qualified management. 


In October 1962 all of the carrier's outstanding stock was sold to the 
wadebaker Corporation. Subsequent efforts by Mr. Kerkorian to reacquire 
controlling interest in TIA culminated in the formation of Glenkirk, Ines; 
in February 1964, which, on September 8, 1964, purchased Studebaker's 
stock of the carrier. As of the latter date, Mr. Cramer succeeded Mr. 
Kerkorian as TIA's president and Mr. Kerkorian became Chairman of TIA's 
Board of Directors. Mr. Kerkorian owns 4,318 shares and Mr. Cramer 508 
shares of the 5,146 shares of the outstanding stock of Glenkirk, Inc. 


The applicant has executive offices at Las Vegas and its principal 
base for personnel and maintenance is at Oakland, California. All of its 
maintenance is contracted and performea primarily at Oakland. Because of 
the far-flung nature of its current, operations TIA also maintains some 
personnel at other locations such us Chicago, Honolulu and Manila. The 
carrier's operations have not involved any presently significant deviations 
from safety requirements. 46/ 


1943 and 1956 the applicant was principally a domestic passenger 
ne ousiness of transportiny individually ticketed passengers. Al- 
alter TIA continued to perform civil operations, particularly 

-icxeted passenger tours between California and Hawaii and 

charters, the essential nature of its operations changed to 
as shown below: 49/ 


42/ See orders E-18869, October 5, 1962, and E-21574, December 9, 1964; 
order E-22045, April 16, 1965. ‘The transpacific civil passenger charter authority 
does nov permit split charters and is subject to, among other things, individual 
approval by the Board of each charter and to the general requirements of Part 295 
of the Board's Economic Regulations. 


2 


48/ In 1962 and 1963 there were five instances of alleged safety violations. 
Two were settled for civil penalties totaling $750, two were noted for the 
record, and ore letter of reprimandwas issued. 


L9/ Prior to the termination of its individually ticketed authority, 
California-Hawaii revenues from this source were substantial, totaling $878,156) 
in 1960 and $1,484,097 in 1961. TIA was particularly active in transatlantic 
passenger charters during 1959 and 1960 but thereafter its participation declined. 
Thus, this source provided $208,407 in revenues in 1963 as contrasted to $1,329,53) 
in 1959. 
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Transport Revenues ( 


Totaj 


1961 $ 5,682 
1962 10,044 
1963 10,883 
1964 12,974 


The military operations have been rgely in the Pacific, consisting mainly 

of mixed passenger and cargo flights serving the Mid-Pacific islands, with 
Honolulu as a base, pursuant. tc tne MATS Inter-Island Contract (1963 revenues-- 
$1,360,289) and the MATS Pacific p: nger contract operated with DC-8 and 


Constellation equipment (1963 revenues--$9.156 604). 


During 1964 the applicant made a concerted effort to increase its 
domestic civil passenger charters. with notable suceess. Only i8 such 
flights, producing $226,406 in rovenues, wore operated during 1963. In 
contrast, with neavy concentration on the resort markets of Miami, Las 
Vegas, and Honolulu, for the period Janu: y 1, 19654, through December 15, 
1964, TIA flew 343 domestic charter flights for total revenues of $2,191,975.50/ 


; TIA was ) : | met 

aircraft. Its firs an jet, ¢ S in passenger ¢ nfiguration, was placed in 
operation in July 1962; its seeond, » DO-SF, began service or May ], 1963; 
and another DC-SF was ordered for uctivery in May 1965. One of the jets is 
committed to perform passenger fl us Over the routes of Lufthansa, the 
West German carrier, betweeen A Land Orlober J The applicant also 

owns and cperates four L-1049 Cons bie 


_*/ Calendar years 1961-1962; 
Prior to 1963 the applicant haa nol. been the subject of any 

economic enforcement action. The intensification of domestic charter 
in 1963 and 1964 led to scveral ¢ 1 complaints against TIA by those 
tively affected in the East Coast-Fic mar primarily ion the g:> 
the applicant was offering and performing air transportation services 
form of "charters" which were not autnorised by its interim operating certificate. 
‘Dockets 14910, 14961, and 15005). On July 1, 1964, the Director, Bureau of 
snforcement, declined to institute enforcement proceedings on any of 
complaints, and the Board affirmed his decision in Docket 15005 by oraer E-21440, 
October 23, 1964. A similar file ied py Pan American World Airways 
against TIA and Pan America Tours, Inc., in June 1964, and is now pending 
(Docket 15358). In addition, there are pending court actions brought hy 
Northeast against TIA, as well as World and Capitol, which involve reque..ts for 
injunctive relief and damages on account of alleged unlawful’ "charter" operations. 
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TiA*s net worth has been among the highest in the industry and the 
carrier nas recently experienced substantial operating profits. Its 
weaknesses have been in an insufficient proportion of civil revenues, 
where there has been substantial recent improvement, and in a distinctly 
unfavorable net working capital position. Thus net worth has climbed from 
a negative $201,000 in 1961 to a positive $3,961,000 in 1964 and operating 
- profits from $79,000 to $2,884,000 in the same years. Net working capital, 
however, has taken a sharp skid from a positive $279,000 in 1961 to a 
negative $4,463,000 in 1964. 51/ 


TIA believes that it and other supplemental carriers with pure jets 
being operated or on order should be granted worldwide authority, including 
split charters and inclusive tours. Assuming the grant of inclusive tour 
authority and 1965 as a future year, the applicant estimates revenues at 
$19,629,000, total expenses of $14,985,160, for a net income of $1,815,420. 


United States Overseas Airlines, Inc. 


Tae predecessor of the applicant was Ralph W. Cox, Jr. d/b/a/ Ocean Air 
Tradeways, an individual proprietorship which received authority as a large 
irregular carrier in 1947. The applicant was incorporated in 1950 and Mr. 
Cox, owner of 80 percent of its stock, has continued since that time as the 
principal executive officer of the company. USOA was one of the 15 applicants 
in this proceeding which was granted interim operating certificates by the 
Board. 52/ 


. recent years the applicant has experienced a serious deterioration 
inanciai condition which led ultimately to revocation of its interim 
The Board expressed reservations concerning USOA's financial 
at the time its interim operating certificate was granted, and on 
moer 24, 1964, found it necessary to suspend the carrier's certificate 
immeciately on the ground that the carrier was no longer fit from a financial 
standpoins. (22/Subsequently, after hearing, the Board issued its decision 
finding, inter alia, that "the carrier's financial wealmess, under any 
reasonable test of fitness that might be applied has now reached a point 
where it can no longer be found financially fit, willing, and able to hold 


M rh tm rad 
H eS 


a 


51/ Appendix C. 
52/ Order Ev13834, October 5, 1962. 


52e/ Order E-21325, Septemoer 24, 1964. 
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authority as a supplemental carrier." 53/ After the Board's action, the 
FAA suspended applicant's air carrier operating certificate, so that USOA 
does not now possess either economic or safety authority to engage in air 
transportation. 


During the some 17 years of active service, USOA's transport activities 
were substantial and varied, reaching into virtually every facet of civil 
and military operations open to a supplemental air carrier. The applicant 
responded jn many cmergency situations, notably those involvedin the Berlin 
Airlift, Korea, and the transportation of Hungarian refugees. Based in 
Wildwood, New Jersey, USOA was one of the few supplementals to have its own 
complete facilities for maintenance and overhaul requirements. All of its 
operations were conducted without a passenger fatality. 54/ 


A significant contributing factor to the applicant's difficulties was 
its continued reliance on revenues from individually ticketed passenger 
services despite the phase-out of such operations required by Public Law 
87-528. As illustrated below, the degree of concentration was particularly 
evident during 1962 and 1963, the years immediately preceding expiration of 
such authority: 


Transport Revenues (000 


% Civil 
otal Charter @ Military % Other 


1961 9,691 : 39.3 
1962 5,694 i ae &4.3 
1963 4,746 ‘ ‘ 89.2 


53/ USOA_Intorim Certificate Proceedin » order E-21562, December 7, i964, 
(p. 7). Reconsideration was denied by order E~21677, January 14, 1965. 


54/ There were, however, over 20 instances of alleged safety violations 

in the 1959-1964 period, which involved civil penalties of some $6,200 and the 
issuance of numerous letters of correction or reprimand. On the economic side, 
me cease and desist order was issued by the Board as the result of the carrier's 
operations in excess of applicable frequency limitations on individually ticketed 
Services. Order E-17822, December 12, 1961. In addition, USOA was twice dis- 
qualified by MATS for military contract service, once between March and October 
1962 and again in 1963. 
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In making its decision to revoke USOA's interim operating certificate 
wie Board had before it a history of the carrier's operations and financial 
condgition through mid+]964. More recent information does not provide a 
realistic basis for anticipating any substantial improvement in the situation. 
As remnants of a once sizeable aircraft fleet, USOA has 6 DC-4 aircraft, fow 
of which it intends to sell. Its pro forma balance sheet as at December 15, 
1964, lists $317,923 in current assets. Some $243,000 are in accounts receivable 
and about $130,000 of this total represents accounts which, according to the 
applicant's financial witnesses, are not collectable. In contrast, USOA shows 
total current liabilities of $949,908 and a loss of $408,537. 55/ No known 
.Source for additional financing was indicated on the record. 


USOA also seeks liberalization of the "charter" definition to include 
split charters and inclusive tours. Assuming a certificate containing this 
authority and the initial use of two leased DC-7's, the applicant presented 
an estimate for 1965 as a future year that shows total flight revenues of 
$4,585,600, of which $1,779,600 (about 38 percent) would be from civil charters 
and inclusive tours, with the balance from military or other government charters. 
Giving effect to total costs of $/,,254,700 the applicant predicts a net profit 
of $372,900. Using the same revenue estimate but USOA's actually experienced 
costs as opposed to the theoretical lower costs utilized by the carrier, the 
Bureau forecasts a net loss of $482,400 (with experienced costs for the six 
months ended June 30, 1961) or a loss of $1,388,800 (if the estimate is predicated 
on actual costs for June and July 196/). 


Vance Internationa: Airways, Inc. 


Vance Roberts, the principal figure in this applicant, has had considerable 
aviaiion experience which extends back some thirty years. Prior to 1960, he 
operated small aircraft as an air taxi operator and large aircraft as a private 
carrier for hire. In 1960 he received, as an individual proprietorship, interim 


35/ In addition, there is controversy concerning whcther a $1.5 million 
item representing monies owed Ocean Air Tradeways, a partnership wholly owned 
by individual stockholders of the corporation, constitutes a long term debt 
or has been "forgiven" and might therefore appropriately be reflected as 
contributed capital. Although there was some oral testimony to the effect 
that the debi, had been forgiven, the only written evidence of record is a 
writtenagreement whereunder the parties in interest agree to subordinate 
the debt to other creditors but not to eliminate it as an outstanding liability 
of the company. 
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authority from the Board which authorized operations as a supplemental air 
carrier and exempted him from the provisions of Title IV of the Act and 
Part 298 of the Board's Economic Regulations to the extent necessary to 
permit continuation of his air taxi services while holding supplemental 
authority. In 1962 the Board issued him similar authority pursuant to 
Public Law 87-528. 56/ Recently the Board approved the transfer of Vance 
Roberts! authority to the applicant, Vance International Airways, Inc., a 
corporation wholly owned and controlled by Mr. Roberts ‘and his wife. 


Prior to 1964 Vance Roberts! air transport ousiness consisted primarily 
of the operation of cl} lights, mostly of the single entity variety, in 
the Pacific Northwest, 5 His 
home base cons y at Boeing Field, Seattle, and all 
necessary maintanance and overhaul have been contracted. Applicant's 
aircraft fleet now consists of one C-46, one DC-3, and one DC-7, all owned 

by the carrier, and the applicant hopes to acquire an additional DC-7 in 

May 1965 cr sooner. There is no record of either economic or safety 
violations attricutable to the carrier. 58/ 


Through the e 1963 Roderts' operations with large aircraft were 
exceedingly modes ducing revenues of $8,000 in 1961, $23,000 in 1962, 
and $17,000 in 1963 70, however, there was some expansion. To 
illustrate, in th 
$9,000; cetween April 1 and October 15, 1964, they rose to a total of 

264 revenues through October 15, 1964, were 
vil charters ($80,309), of which rougni; 


] cargo charters, and domestic CAM operations 


ve) 
approximate ),000. Tne 1964 


almost equally i stween cl 
16 percent were derived from civi 
($80,333). In /pril 1964 an additional sales office was opened at Los Angeles 
to aid in the expansion program. 


, 1962. 
57/ See orders E-2146 anuary 6, 1965, and E-22050, April 
58/ The FAA suspended Roberts! DC-7 operation between August 13 


August 26, 1964, on the vasis of a complaint which, so far as appears from 
vhis record, was unfounded. 
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In revenues, expenses, assets, and liabilities Vance has been the 

mallest of the operating supplementals, with operating results normally 

ronear the break-even point. The recent expansion of its operations 
has caused some strain on its resources. Its operating picture shows 
losses of $9,000 in 1962, $15,000 in 1963, and $1,000 in 1964. However , 
net worth has decreased from $41,000 in 1961 and 1962 to $24,000 in 1964, 
and its negative net working capital position has increased from $9,000 
in 1963 to $45,000 in 1964. 59/ 


Considering 1965 as a future year, and assuming the operation of an 
- additional DC-7 from June 1965 forward, the applicant forecasts a net profit 
of $101,421 on total revenues of $902,355. 
fap 
h Las 


paves) 


ground 


This applicant is owned and controlled by Edward J. Daly, its president 
and sole stockholder, who has retained a competent and experienced staff to 
conduct its extensive operatior 
nolding the conventional type of interim operating certificate. 60/ In 
addition, its interim certificate was amended so as to make World, together 
with Trans internationn? Airlines. the only two supplementals authorized to 

traditional plancload civil passenger charters across the Pacific 
resolution of the issues in this proceeding. 61/ More recently World 


October 5, 1962. 


2-21304. September 21, 1964, reconsideration denied by order 

r 9, 1964. As noted in conjunction with the discussion of 

Trans International Ai 
Pa 


E-21573, Decembe 

ineS, Supra, this authority is subject to various 
conditions, including specific Board authorization for each charter and 
general compliance with the requirements of Part 295 of the Board's Economic 
Regulations. 


62/- Order E~22045, April 16, 1965. 
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World is now the largest and the most successful financially of the 
supplemental air carriers. Its Strength has been derived primarily from 
its vast military services, and World's civil operations, at least urtil 
1964, have played a relatively minor role. Thus, for example, in 1963 
World's interstate civil cargo and passenger operations contributed only 
about $100,000 to a total of $20 million in revenues. Although World did 
have in the same year $1.7 million in revenues from transpacific civil 
passenger and cargo operations that were earned pursuant to its contract 
with Western Electric Company under which it provides scheduled service 
with DC-6 aircraft between Oakland and Kwajalein, Marshall Islands, via 
Honolulu, the bulk of its revenues have been obtained from two military 
operations: MATS international operations with jets over a route between 
California and the Philippines, Viet Nam, Bangkok, and Okinawa, and the 
LOGAIR daily domestic service with DC-6ts. 63/ 


The dominance of the military revenues is illustrated’ by the tabulation 


below: 
Transport Revenues (000) 


% Civil 


Total Charter % Military 


1961 $14,632 89.0 
1962 23,063 92.5 
1963-20, 462 90.2 
1964* 24,852 89.2 


In 1964 World undertook substantial and intensive steps to increase its 
civil operations. The carrier has been attempting to utilize its recently 
acquired transpacific civil passenger charter authority but has expérienceé 
considerable difficulty in obtaining the necessary landing rights. Noteworthy 
among World's achievements have been its highly successful single entity charter 
operation for the Chevrolet Motor Division of General Motors Corporation which 


63/ None of its operations has involved the carrier in, asserted 
violations of an economic nature requiring formal enforcement ‘action except 
as noted inf. n.65, infra. Between 1960 and 1963 there were $ome 12 alleged 
safety violations that were settled on the basis of $2,500 in civil penalties 
and letters of reprimand or correction. : 


*/ Year ending September 30, 1964. 
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alone produced $660,966 in revenues, as well as the around-the-world charter 
operation for the Tractor Division of the Ford Motor Company. 64/ In addition, 
World developed in conjunction with Nationwide Charter and Conventions, Inc., 
its agent, a program'designed to produce over $2 million in revenues from the 
operation of pro rata charters during the December 1964—May 1965 period between, 
Boston, New York City, and Philadelphia, on the one hand, and Miami, on the 
other hand, and between New York and Honolulu. However, this latter program 
was not successfully implemented due to judicial injunctive action. 65/ 


Tne applicant's fleet presently consists of three Boeing 707-373C pure 
jets, with a fourth jet under contract for delivery in October 1965, and 
.seven DC-6A/B's. 66/ Until recently these aircraft, all owned by the carrier, 
were maintained and overhauled under contractual arrangements. On October 1, 
1962, World established an aircraft maintenance facility at Oakland International 
Airport, known as the World Air Center, which is a wholly owned subsidiary of 
the company. This facilivy has the capability to provide base and line maintenance 
not only for World's piston and jet aircraft but for other carriers as well. 


Except for its need for furtaer diversification to increase the proportion 
of civil revenue in its economic base. there can be no question concerning 
World's financial and operational strength. In the year ended September 30, 
1964, it led the supplemental irdustry in total operating revenues, operating 
profits, operating ratio, assets. net worth, and working capital. Operating 
profits have progressively grown from $1,261,000 in 1961 to $6,930,000 in 1964 
while net worth nas increased from $1,690,000 to $8,321,000 in the same years. 
World nas had a healthy net working capital position in three of the four years 
during the 1961-1964 period, which reached the level of $4,654,000 in 1964. 67/ 


64/ Tne Chevrolet sales’ incentive program involved transporting some 
5,610 passengers from 37 departure cities to New York for two days, Nassau 
for two days, and return home. In total, this all-jet service took 34 days 
to complete and required the operation of approximately 145,000 aircraft 
miles. 


65/ At the instance of Northeast Airlines a permanent injunction has 
been entered enjoining World from carrying out its arrangements with Nationwide 
on the ground that the types of cnarters contemplated may not be operated 
lawfully under World's interim operating certificate. Similar actions by 
Northeast are pending against Capitol and TIA. 


66/ Press reports indicate that World has ordered a fifth Boeing 707 
for delivery in the spring of 1966. Aviation Daily, Vol. 159, No. 18, 
May 26, 1965, p. 152. 


67/ Appendix C. 
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Reduced to its essentials, World's position is that it and other 
supplementals having pure jet aircraft should receive unconditional world- 
wide authority, while other applicants would be restricted to interstate 
operations. It also supports Slit charter authority (for affinity charters 
only) and inclusive tour authority. Assuming that it receives the broad 
authorization it seeks and the right to transport inclusive tours, the 
carrier's future year forecast for commercial charter operations is 
$7,630,235 in revenues, expenses of $5,959,843, for a net’ income of 


$625,196. 68/ 
Zantop Air Transport, Inc. 


The predecessor of the applicant was Zar.top Flying Service, a partnership 
founded in 1946 by the Zantop brothers--Howard, Lloyd, and Duane. Ten years 
later the business was incorporated as Zar.top Air Transport, Inc., the present 
applicant. Howard Zantop serves as President, Lioyd as Vice Presiden‘ and 
Treasurer, and Duane as Vice President and Secretary; each owns one-third of 
the outstanding stock of the company. The balance of Zantop's managerial staf? 
is weil qualified and experienced in airline operations. 


In 1953 Zantop began its now extensive operations transporting property’ 
for Ford, General Motors, and Chrysler purportedly as a commercial operator 
or private carrier for hire, for which no economic authority from the Board 
was required. These operations, together with the LOGAIR military contract. 
service begun in 1960, still form the backbone of the company's air transport 
activities. The automotive operations generally involve the transportation 
of parts and material for two or more of the manufactur=rs aboard the same 
aircraft, largely from the Detroit area to seven or aight, assembly plan- 
locations in the continental United States on a regular and expedited oasis. 


In 1962 the applicant sought to acquire oy transfer the temporary 
supplemental air carrier certificate of Coastal Air Lines for the reason, 
among others, that air carrier status was necessary in order to enable 
Zantop to continue its military services. In May 1962 the Seard approved 
the transfer and granted Zantop an exenption authorization: that would permit 
it to continue to perform the automotive operations, subject to certai: 
conditions. 69/ Thereafter th: Board awarded the applicant the conventional 


68/ World also makes the request, unique among the applicants, that the 
descriptive label of its classification be changed from "sapplemental air 


carrier" to "independent air carrier." \ 


69/ Order E-18318, May 9, 1962. The primary conditions prohibited the 
provision of supplemental air transportation between the same points ir 2lved 
in the automotive contracts and the commingling of common carrier and contract 
cargo, and required Zantop to maintain separate books and records for the two 
different types of operation. 
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type of interim certificate under Public Law 87-528 and determined that the 
exemption previously granted with respect to the contract services continued 
in full force and effect. 70/ 


As is evident from the foregoing, the applicant has been almost exclusively 
a civil and military cargo specialist operating between points in the continental 
‘United States. Although Zantop has been able to maintain a favorable balance 
between civil and military operations, the civil operations have consisted 
predominately of the automotive cargo services for Ford, General Motors, 
and Chrysler. 71/ To illustrate, for the year ended June 30, 1964, Zantop 
grossed $5,005,338 from the automotive operations. $751,530 from civil 
charters, and $8,344,442 from the domestic military services, for total transport 
revenues of $14,101,811, The carrier did not begin civil passenger charters 
until the second half of 1963. Revenues from this source were about $14,000 
in 1963 and reached a total of $51,300 in the first three quarters of 1964. 


With the dollar volume of its present operations reaching the $17 million 
mark, Zantop's aircraft fleet has expanded rapidly. As of September 1964, it 
owned 31 aircraft consisting of 21 C-26é's, two DC-4's, one DC-3, and seven 
DC~HAts. It leases an additional 23 aircraft--22 C-46's, one DC-4, two DC-3's, 
and three Argosy turbo-prop AW650's which are being leased-purchased from a 
Zantop subsidiary. Of these 59 aircraft three DC~3's and one DC-4 are in 
passenger configuration. A good part of the maintenance and overhaul of 
these aircraft is performed at Zantop‘s home base at Detroit Metropolitan 
Airport, Inkster, Michigan, and at its west coast base at Ontario International 
Airport, Ontario, California. The applicant also locates additional personnel 
at various points throughout the country to perform routine maintenance functions 
as may be required. 72/ 


70/ Order E-18864, October 5, 1962. 


Ti/ In 1962, Zantop had $7,351,000 in total transport revenues of which 
33.8 perceat were civil and 56.2 percent military. The comparabie figures for 
1963 were $12.969.000 in total revenues with 33.7 percent civil and 61.3 percent 
military. For the year ended September 30, 1964, total transport revenues 
reached $16,822,000 (53.7 percent military and 46.3 percent civil). 


72/ Although no economic enforcement action has been brought against 
the applicant, the record shows some 11 instances of alleged safety violations 
in the 1960-1964 period. The latter resulted in civil penalties totaling 
$2,250 and various letters of reprimand or correction. 
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The applicant has had significant and continuous growth in both its 
revenues and total assets. Gross revenues at the end of 1958 were $1,323,904 
in contrast to the present day level and total assets increased from $4,496,000 
in 1962 to $11,723,000 at the end of September 1964. Zantop's strength is 
also illustrated by the growth in operating profits from $714,000 in 1962 to 
$2,194,000 in 1964 and the increase in net worth from $523,000 to $1,513,000 
in the same yzars. 73/ The one question mark has been the carrier's net 
working capital position which has hovered around a negative figure of about 
$1 million for the past three years. According to the applicant's witnesses, 
the persistent deficiencies in working capital do not reflect any inherent 
weakness in Zantop's financial condition but are attributable to the fact that 
the carrier's current liabilities always include substantial amounts for contract 
payments on aircraft that are due within a 12-month period, the collateral for 
which is not offset in current assets but in fixed assets of property and 
equipment. : 


Assuming 100 percent utilization of its existing military contracts and 
10 percent increase in its automotive contract and civil charter revenues, 
Zantop forecasts for 1965 total revenues of $17,735,000 and net earnings of 
$817,745. 74/ The applicant hos made no precise estimate!for the future 
‘should it receive the worldwide certificate, with inclusive tour and split 
charter authority, which it seeks, although it contemplates the addition of 
two piston aircraft of the DC-6B type and two convertible turbo jets in that 
eventuality. The carrier does not now have any definitive plans for the 
purchase of pure jet aircraft. 


73/ Appendix C. 


2L/ The total revenue figure is composed of $6 million in contract 
revenues, $1 million from civil charters, and $10,735,000 from its military 
services. 
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Trenspecific 2 
yey < 141,239 


Traensattantic 123,495 
Mer $Y. 452,197 £ 4,€93,557_ $ 310.292.5812 Boye “2 
7 250 
$20, 


ae z 
3,015,322 12,073 


5,995,461 6 3,781, T¥2 1,677,225 £42? 19,250,434 Praetisates 


3,673, OFF % 19 0,0 2952 #L,Nt25 $8 


y 


862,257 3,554,372 


10,146,726 $1,762,051 5,313.00 


Sdzed pessenger/carr: operatiuns. Terg> revere fs incleded sith passers 
Intre-Asia operations, 
Aazico operated militar; overseas zare> charters te Le2. Seve ors 


SUPCES Bureas Eateries 3EP-199, 200, 3) ant 400, 
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SEOIRAPHICAL £2 FULCTIONL 
CUSTRIBUTION OF 
CASRIEH TUAPTE 


SATURG 
7 
347 hoe 


Latla America & Caribbean 
Trenepecific 
Transatlantic 14,000 


$2,657,448 $b, y¥% 417 t T $1, 324,928 $1,157,440 $4,023,752 HL. 275,436 $ 3,126,657 $222,933 
Sethe Bt Tre Ret Tye RO aes LEGS ye ERLE SEES 
2 6,344,555 
990,23¢ & 028,752 1,535,386 
3_ 177,235 ies Es $1,972,979 8 $2,566,093 3 
1,450,791 . 1801791 
i772 1,078,979 1,99}, 762 Th? > Paar ycls i 
aaa 215,973 | 


$2.631,3% $2.76 324 $12,590,901 pets $7547 165 ce $ID Die $5.5,989 oe 8 $19,297,392 gest poo7 Tybee era =.970,75¢ 


Mined passenger/seego operations, Cargo revere is included with passencer reveiue. 


Intre-Asie operatiors, 
Aasleo operate Litary sverseas. cargo starters in 1963... Revenue from ties. eratio.s ts intoted eit ni : are: 


since atcs. t te segregates. — 


GOURCE: Duresu Exhibite BER-100, 200, 307, ant WH, 
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SUOTRAPHICAL AND FURCTIOUAL 
OLSTIISUTION OF CUPPLRSNTAL 
CARFIE® CRANTES REVENUES 
ig 
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NERICAN STALTAPD 


3.%3,1674 5,237 


8 363,501 H 
380,191 a as 
223,316 

$ 2,93 
531,123 
442,064 


42, 


2,004,190 


+9. 93 


3,222 


3,897,555 


7,091,381 __$ 87,670 


2tld,e 


1,975,162 


$10,931,711 


352,272 
5,693,439 


€77,670 


2,085,158 
016 44 


5,74, 102 79,715 
10,07$ 240 9 


15,321 


13h, shh 
i TIF 
1,235,146 


514,158 3,873 Ou 1,363 65 2,421,426 273,017 113,977 3,917,264 3,277,-2° 2 22.592 


65.933 LOSER 975,225 20,693,579 _b08, 76 95,509 22,397,903 2.25,%2 72 ¥9. 42% 
30,071 $5,215,552 $5,733,532 3 $3,120,545 $772,75) $214,577 $25,615,167 $17 $23,703 $9, 352.015 


100,00 100.00 23.7¢ 16.86 109.70 193.00 


161,726 


Peromtage of Total 
Charter Pevemes 7/ 


¥.R 
63.66 


100.90 100.00 199.90 41.85 


88.15 


Civil 


muittery 99.16 00.0 0.9 0.90 9.00 0.00 76,26 3158 00,0 7.9 


Voluatazily discontinued operations as of Octoter &, 196}. 
Goaducted operations during the month of January. The Geographical and furerioral distrim.tion as weil as tte vol we of the re.enues ferived fron tress operations is wivown Seca.se of incorplete reporting b- te carrier 
Interle certificate revoned by £-215E2, dated be -eeter 7, 1K x 
vest mafority of this revenue was derived fron transatlantiz parsenger operati~ns. 
@umadly intre-Asia operations. 
Includes $7,016,119 froe contract operations, 


The ein Tecorded as clvil end allitary vere taines ty following tie policy ot * 
. 


in flocel | 


WILL be Limited in amount so that carriers vo receive corte 
with Long-term contescts La determining the 70 percent maximus imposes by tre 


with bee 


Lepartnen, 


@ fepartrert of Setecss wer avardie, lorgster. co 
eat least 30 percent of tiete trarsporr 
* sath operations are no. corsiieres for 


Tat Jepartnent +. 
forrercial source 
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Purdue Aerorsutics 
Boberts Vance 

Saturn Airways 
Southern Air Transport 
Standard Airvays 4/ 
Th 


- 


SOOwW ENR OKO e 
ne 
NOArare 


ot Benak 
Fouoor 
yorooro 


© 
REGIE S ow 


~ 


g 


Oth 


101.44) 
15 


~ 
mon Saw 
” 
Sun 


NOU FVQauen 


US0A 
World Alrvays 
tantop Air Transport 


OER 
B93 
S 


i,513 


Be EF aon Guu Sw 


ww HOU DF 
rows ae 
AwSoersan 
or ooorocon 


Leg 
89.2 
33 


16,837 


Sources of 4atas Columns 1, 3, 5, 3, 004.9: “CAB-PAS Air Carrier Aaviyttes! Sorts and Sevarice. for fiseal year 1966. Colurn: 11 through Uh: Analyses of CAB Fora “1 Sehedules for fisc-1 year 1964, Any exceptioce 
as to sources are noted In seperate footrotes. 

Two classifications of revere have bee: ocitted: (a) A miscellares.; colusn of other +: rt reverie, (b) A colum. of no: unsport revenue. 

Since the carrier suspended operations 12/L tece data Lave Little significar 

Carrier suspended operations 2/12/£4; Last report filed 12/31/63; fript ? These data cave limtted sisnificance. 

Cerrler suspended operations 9/25/€4. 

The source of information !s Fora 41. The analytical charts reper only U0) of oper nie, Form. 41 reported §152(299) weich is inclided here. 

This figure was reported on CA3 Form 41 as 4 positive $56(0%) net worth, wt ic. reflected a 2{200) lerg term debt as forgiven and tence a part of set worth, However, £-21562 consiter:i tte dedt as not forgiven 
ard therefore rot part of ret worth. 

Less than $1(000). 
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Sources of data: Colums 1, 3, 5, 8, and 9: CAB-BAS Air Carrier Analytical Charts and Sormorles for Ciscal year 1962. Colums ML through Lb: Analyses of CAB Form 2h2 for Ciseal year 1962. 
Two classifications of reverse have been onltted: (a) A areous cohen otter transpor® reverze, (b) A colon of nonetransport revenue. 

Kot operating as supplemental during fiscal 1%2. [naugurated supplecental operations 10/3/62, 

Carcier inaugurated rspplenental operations 12/7/61. 

Carrier inaugurated supplemental operations 6/8/€2. 
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Sources of data: Colums 1, 3, 5, 8, and 9: CAB-BAS Alr Carrier Analytical Charts and Su-maries ror fiscal year 1%1. Columns 11 through lu: Analyses of CA3 7orm 242 for fiscal year 1961. 
Two classifications of revere have been omitted: (a) A alscellanesus co’ other trantport revenue, (b) A colunn of non-transport revenue. 

Interim operating authority sranted 12/17/60. 

Carrier inaugurated supplerental operations 6/3/62. 

Carrier inaugurated supplerental operations 12/7/61. 

Carrier not operating as supplemental during fiscal 1%1. 
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COMPARATIVE ANALYSIS OF THE PERFORMANCE AND GROWLH 
OF SUPPLEMENTAL CARRIERS WITHIN THE INDUSTRY 
(DOLLARS IN MILLIONS ) 

(FOR FISCAL YEARS ENDED SEPIEMBER 30) 


Total 15 
Certificated Supplemental 
Total Route Carriers 


‘Industry 1/ Carriers 2/ Analyzed _2/ 
Operating Revenue i 


4,144 
3, 668 
3, 362 
2,980 
Distribution of Market 
1964 100% 
1963 100 
1962 100 
1961 ; 
Percent of Growth 
over 1961 


Operating Profits 


bh 


MW do 


Distribution of 
Profits 


Percent of Growth 


over 1961 
1964 226.3 
1963 132.1 
1962 45.0 


1/ Equal to certificated carriers plus 15 supplementals. For this statistical 
purpose, the figures excluded amounts related to supplemental drop-outs 
during the four year period. 

Source of amounts: 15 supplemental carriers: Appendix C. 
Certificated carriers: CAB-BAS, Air Carrier Financial Statistics. Subsidy 
payments air excluded for this statistical purpose, 


» >» ’ a » § 
IMPACT OF DOD 30-70 PERCENT RULE ON REVENUE Dooket 13795 eb tL 
STRUCTURE OF SUPPLEMENTAL CARRIERS WITH LONG TERM APIENDIZ BO 
MILITARY CONTRACTS BASED ON YEAR ENDED SEPTEMBER 30, 1964 Pove 1 of 1 
(DOLLARS IN THOUSANDS ) : 


Total Operating 
Operating Individual Revenue Less Actual Revenue 


Revenue Sales Ind. Sales Commercial 2 tar 
1964 Revenue Structure Vy 


AAXICO 8, 733 186 
Capitol Airways 95 17, 638 6,501 
Southern 5,550 1,269 
TIA 13,155 2,268 
World Airways ee a rahe 
Zantop 16,837 7 

Total 30,826 02 20, 783 
AAXICO and Saturn Combined 13,437 13, 416 3, 649 


Based on Commercial Revenue 


30% Commercial Limit Based on Constructive Revenue Based on Commercial Revenue as 30% 
Operating Revenue Less Ind. Sales Total Commercial litary Milita Excess 
Amount Short £ Short ( 0%) 


mount Excess 


AAXICO 8,113 % 
Capitol Airways (4,032) (36) 
Southern 96 1, 320 31 
TIA 55595 51 
World Airways ‘ 15,743 


71 
Zantop 18,219 190 (102) 
Total 5m 1 WY 
AAXICO and Saturn Combined 1,253 13 


Based on Military Revenue 
70% Military Limit Based on Constructive Revenue Based on Military Revenue as 70%, 


Operating Revenue [ess Ind. Sales Total Military Commercial Commerical Shortage 

Amount Excess % Excess (100%) (70%) (30%) Amount % Short _ 
AAXICO 2,434 12,210 8,547 3, 663 3,477 
Capitol Airways (1,210) 15,910 11,137 4,773 (1, 728) 
Southern 3% 6,116 4,281 1,835 566 
TIA 1,679 15,553 10, 887 4,666 2,398 
World Airways e 723 ee 22,162 9,498 6, 747 
Zantop 2,757) 12,899 9,029 3,870 (3,938) 
Total 9,209 Th, 308 66, 043 28, 305 1,522 
AAXICO and Saturn Combined 376 13,953 9, 767 4,186 537 


1/ Source: Acturl dollar amounts are those in Appendix C. Others are derived. 
2/ Equals column 3 less column 5. . 


RECTSMMENDED REGULATION CHANGES 


The various regulation changes seecarrended and the cersous for them 
are considered in detail in the texi (pages 117-136) In general, ner 
contemplate expanding and recodifying Part. 203 inte Subparts A and 5 
Subpart A to set forth general provisions applicable to all supplomental 
air carriers and Subpart B to include . cv snecial rules governing particular 
types of charter authority of the supplementals J/ The ceruificates of the 
supplemental air carriers can be simpliricd appreciably by incorporating 
some of the general provisions now found in the interim certificates into 
Subpart 4; and Suopart 2B should be modeied suosvantially after Part 205 
and the proposed Part 378 concerning all-expense tour charters. with 
appropriate formal and substantive changes 


Part 207. 


With all supplemental air transportation subject to the 
of Part 295 or new Part 20S. Part 207 would no longer govern 
by the supplementals and should ce amended accordingly 


bear A -- This subpart, entiticd "General Proviszons." aid 
consist of the existing provisions of Part 203 witn une following -nanges, 
additions, co amendments: 


1. Applicability (208 3) ++ amend to Le! rererences 

to Tiolic Law 67-523. It should be mac that Sub- 
part A contains the terms aunileisea n imivations 

of general applicability to all supplemental air trans- 
portation. while Subpart B contains the special j 
applicable to the various kinds of cnarter servic 

falling within tne scope cf supplemental air transy 

tion (except transatiantic supplemental air transportation? 


2 Defanitions (203 3) 


(a) amend the existing definition of “supplemental 
air carrier" to deiecte references to Public Law 37-52 


V/ Subpart B of the new Part 208 would oe applicable to supplemental 
air transportation cther than transatlantic supplemental air transportation. 
The latter would continue to be subject to the provisions of Part 295 until 
such time as one set of regulations can be promulgated to govern all supzle- 
mental air transportation. 
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(>) incorporate without change from the interim 
certificates the definitions of "point," "agreement," 
"cargo agent," "flight," and "ticket agent." 


(c) add without change from Part 295 the definitions 
of “pro rata charter," "single entity charter," "mixed 
charter," "person," "travel agent," "charter group," 
"charter organization," "immediate family," and 
"solicitation of the general public." 


(ad) add from Part 295 with the changes indicated: 


(i) "bona fide members," with deletion of so much 
of the present provision (section 295.2(k)) as 
provides "and unless they have actually been members 
for a minimum period of six months prior to the 
starting flight date." 


(ii) substitute a definition of "supplementai air 
transportation" for "transatlantic supplemental air 
transportation” now in Part 295 so as to encompass 
geographically all interstate. overseas, and foreign 
supplemental air transportation except transatlantic 
supplemental air transportation. 


(iii) the definition of "charter flight" (section 
295.2(b)), changed so as to be applicable generally 
to persons and property and to 


(a) incorporate new provisos (i), (ii), and (iii), 
and (iv) under section 295.2(b)(1) 2/ and 


2/ The new provisos wouid read as follows: 


(i) by a person for his own use (including a direct air carrier when 
such aircraft is engaged solely for the transportation of company personnel 
or company property, or in cases of emergency, of commercial traffic); 


(44) by a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation or the solicitation or 
sale of transportation services) for the transportation of a group of persons 
and/or their property, as agent or representative of such group; 


(444) by two or more persons acting jointly for the transportation of 
themselves and/or their property or a group of persons and/or their property; 


(iv) by an indirect air carrier authorized by the Board to charter 
aircraft from an indirect air carrier. 


These provisos are a combination of those now in the interim certificates and 
the definition in Part 295. Proviso (iv) has been broadened to assure that it 
encompasses all-expense tour charters by tour operators where authorized by the 
Board. 
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(b) amend existing section 295.2(b)(2) to 

permit split charters (except on charters for 
property movements or to indirect air carriers) 
of up to three groups per aircraft provided that 
each group shall consist of 40 or more passengers. 


(e) incorporate without change from proposed Part 378 the 
definitions of "all-expense tour group," "tour operator," 
"tour participant," and "tour price." 


(f) add from proposed Part 378 with the changes indicated 


(i) "all-expense tour charter," amended to have 
geographical application to interstate, Overseas, | 
and foreign air transportation except transatlantic 
supplemental air transportation. 


(ii) "all-expense tour" changed to provide 
(1) @ minimum tour duration of seven days, 


(2) a minimum requirement for two destination 
cities, 


(3) a change in the price provision so that the 
charge to the passenger shall de no less than 
110 percent of the lowest basic fareor fares 
‘provided that the ground elements of the tour 
shall in no event cost less than $15 per pas- 
senger), and 


(4) the One~group, One-aircraft rule is modified 

to provide that where the aircraft is being operated 
under one charter to one tour operator a maximum of 
three groups, each group to consist of 40 or more 
passengers, may be transported aboard the same 
aircraft, 


(g) add the definition of "substitute service" from order E- 
20522, February 28, 1964. 


(nh) add a new definition of "indirect air carrier" so that 

the term shall mean any citizen of the United States who engages 
indirectly in air transportation, including airfreight forwarders 
and tour operators. 
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3. Except for minor language changes of an editorial nature, 
the balance of the present provisions of Part 208 can be 
adapted in their present form to the new Subpart A, with the 
following recommended changes: 3/ 


(a) the addition of the provisions of general application 
now in the interim certificates concerning written agree- 
ments with ticket agents, the use of their certificated 
names by supplementals, and transfers of control. See 
e.g., paragraphs (1), (2), and (3) of Part IV of World's 
interim certificate issued pursuant to order E-21304, 
September 21, 1964. 


(b) combine sections 295.13 and 295.14(a) and (b) 
into a new section "Tariffs and Terms of Service" 

to be included in Part 208 and amended to reflect 

the liberalization of split charter authority with 
respect to traditional passenger charters. 


(c) combine the requirements of sections 295.14(1) 

and (2) with those of section 203.20 into a new section 
for Part 208 entitled "Flight Delays and Substitute Air 
Transportation," with the amendment noted in (b) above 
and a separation of the provisions to indicate which 
apply to interstate and overseas supplemental air 
transportation, on the one hand, and foreign air 
transportation, on the other hand. 


(a) incorporate into new Subpart A of Part 208 the 
provisions of present Subpart D of Part 295 (section 
295.60) concerning advisory opinions so that they would 
be generally applicable to all types of charters. 


(e) the addition from Part 295 to Suopart A of the 
provisions concerning waivers (section 295.3), separability 
(section 295.4), and records and record retention (section 
295.5), with any necessary changes to reflect the prior 
approval procedure applicable to all-expense tour charters. 


(f) combine as a Single provision entitled "Payments, 
Gratuities, and Donations" in new Subpart A the present 
sections 295.16 and 295.21 and amend them so as to prohibit 
specifically donations to charter organizations and individual 
charter participants. 


3/ The liability insurance requirements recently were amended by ER-441 
adopted July 30, 1965 (amendment no. 3 to Part 208). 


BEST COP‘ 


from the origin 
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(g) delete section 208.30 from Subpart A for 
inclusion in Subpart B. 


Subpart B. This subpart, entitled "Charter Services," would set forth 
the special rules applicable to the various kinds of charters failing with- 
in the classification of supplemental air transportation, j,e., military 
charters, pro rata charters, single entity charters, mixed charters, and 
all-expense tour charters. As the result of the changes previously recom- 
mended some of the provisions now appearing under the various headings of 
Part 295 would be removed to Subpart A of Part 208 because of their general 
application to all charter services. Also, most provisions of Part 295 
subsequently suggested for incorporation in Subpart B need editorial changes 
to correct intra-paragraph references from sections of Part 295 to the 
applicabie new provisions of Part 208, to eliminate references to trans- 
atlantic supplemental air transportation, etc., and changes of this 
nature will not be specifically discussed. 


Military Charters. This heading would include only the present section 
208,30 with the deletion of references to Public Law 87-528 and an amendment 
to incorporate the provisions concerning "substitute service" placed in the 
interim certificates of the supplementals by order E-20522,\ February 28, 1964. 


Pro Rata Charters. Remaining provisions of Part 295 for incorporation 
under this heading are sections 11, 12, and 15 (requirements relating to air 
carriers), 20 and 22 (requirements relating to travel agents), and 30 to 36 
inclusive (requirements relating to the chartering organization). The 
following changes and amendments are indicated: 


1. sections 295.30 and 295.31 should be amended to make it clear 
that solicitation of, as well as participation by, members of an 
organization with respect to charter flights shall extend only to 
the organization, or the particular chapter or unit thereof, which 
signs the charter agreement with the air carrier as the charterer. 


2. eliminate in section 295.35(o)(1), and in the note following 
section 295.35(d), the references to the six months' rile. 


4/ Tne Bureau has also suggested that Part 208 should include provisions 
concerning continuing fitness and modifications, suspension, or revocation of 
certificates, substantially in the form that these matters are dealt with in 
the statute and in the interim certificates of the supplementals. However, as 
the result of this proceeding the supplementals will be operating under the 
Act rather than Public Law 87-528, and provisions that do no more than parrot 
the statutory language are superfluous. 


. AVAILABLE 


al bound volume 
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Single Entity Charters. As appears in the present sections 39-42 
of Part 295, there Should be appropriate references back to prior pro- 
visions as weil as retention of the requirement concerning commissions 


paid to travel agents (295.12). 


Mixed Charters. The rules governing pro rata charters would be 
applicable to mixed charters, as is now the case in Part 295 (295.50), 


All-Expense Tour Cha S. 
tour charters would be predicated 
Part 378, subject to its change fr 
that specifies a pre-flight author 
are suggested: 


1, A provision requiring the filing of a joint application by 

the carrier and the tour operator for a Statement of Authorization 
and any necessary exemption for the tour operator authorizing the 
specific tour charter flight or series of flights proposed. No 
flights could be operated in the absence of such anthorizations. 


.2. The application should inelude such information as may be 
required concerning the carrier, the tour Operator, the tour 
charter arrangements and Gestinations, the dates of operation, 
equipment, price, etc. The application should (1) attach a tour 
Prospectus for the proposed operations, (2) be filed by a prescribed 
date sufficiently in advance of the scheduled flight dates to allow 
for answers to tne applications and for orderly processing. and 
(3) contain a showing that the carrier and the tour operator meet 
the general requirements cf the regulation, 


2. If the Board should fing that the proposed flight or flights 
comply witi the requirements of the reguiation and are otnerwise 
in the public interest, a Statement of Authorization and any 
necessary exemption would be issued. Any such authorizations 
couid be withheld, conditioned. or limited by the Board as the 
public interest might require. 


4: The conditions and limitations of proposed Part 378 would 
form the basis of she general requirements that all applicants 
would be required to meet, specifically: the requirement of a 
binding charter commitment (373.10); the provision for filing 
of a tour prospectus (378.11), modified to require that it be 
filed with the application; adherence to the tour prospectus 
(378.12) and the provisions of the Statement of Authorization 
and any exemption issued; provisions for tariffs (378.13) ana 
waivers (378.30) to the extent that the general provisions 
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Previously recommended (or inelasion in Subpart, A do not, suffice; 
Surety bonds (378.14); contracts by the tour operators and tour 
perbicipants (378.15); post flight reporting (378.20) if deemed 
nceessary with the change to a prior approval procedure; and 
enforcemen! (378.31). Also, the Board should reserye the rights 
to saspend .. tour operator's exemption authority where necessary 
for protection of the public (373 6(b)) 


Part 295. 


Part 295 should be amended to reflect the substantive changes made 
herein. 
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Issued pursuant to. 
Order No. E-23350 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCES AND NECESSITY 
FOR SUPPLEMENTAL A1R TRANSPORTATION 


AMERICAN FLYERS AIRLINE CORP. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air * ansportation (including inclusive tour charter 
authority) with respect to persons and proverty, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: . 


(1) Charter services performed by the holder for: the Department 
of Defense between points in lhe contiguous 48 states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation comp stcd or » hasic- te 
lower than the basis of computation of compensation now or nere- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State cf Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reason:.ble terms, conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. 


American Flyers 
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This certificate shall be effective on May 13, 1966 : Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 
filing of a petition or petitions. seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 


the issuance of this certificate, may by order or orders extend such effec- 
tive date from time to time. : 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this |. 
certificate to be executed by the Secretary of the Board,'and the seal 
of the Board to be affixed hereto, on the llth day of March, 1966, 

HAROLD R. SANDERSON 


Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


CAPITOL AIRWAYS, INC. 


y is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter 

, authority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
« air transportation and to the following additional terms, conditions, 

and limitations: 


(1) Charter services performed by the hoider for the Department 
of Defense between points in the contiguous 48 states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. 


23% 
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This certificate shall be effective on May 13, 1966 : Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 
the issuance of this certificate, may by order or orders extend such effec- 
tive date from time to time. 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 


certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the llth day of March, 1966, 


HAROLD R. SANDERSON 


Secretary 
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Issued pursuant to 
Order No. E~23350 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASEINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


JOHNSON FLYING SERVICE, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
Supplemental air transportation (including inclusive tour charter 
authority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services verformed by the holder for the Department 
of Defense between points in the contiguous 48 states, on the 
one hand, and Alaska and ilawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 
time be prescribed by the Board. 
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This certificate shall be effective on May 13, 1966 : Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 
the issuance of this certificate, may by order or orders extend’ such effec- 
tive date from time to time. 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
- nate five years after the effective date of this certificate. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the lth day of March, 1966, 

HAROLD R. SANDERSON 


Secretary 


Issued pursuant to 
Order No, E=23350 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


ODERN AIR TRANSPORT, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter au- 
thority) with respect to persons and property, as’ follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48 states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 

r orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. 


Modern Air Transport 
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This certificate shall be effective on May 13, 1966 : Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its ow initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 


the issuance of this certificate, may by order or orders extend such effec- 
tive date from time to time. 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the llth day of March, 1966, 


HAROLD R. SANDERSON 


Secretary 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D, C. 


CERTIFICATE OF PUBLIC GONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


PURDUE AERONAUTICS CORP, 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter 
authority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia, 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transpertation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48 States, on the 
One hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders, . : 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. 


Purdue Aeronautics 
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however, ‘hat prior to the date on which this certificate would otherwise 
become effective, the. Board, either on its own initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 
the issuance of this certificate, may by order or orders extend such effec- 
tive date from time to time. 


This certificate shall be effective on May 13, 1966 : Provided, 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 


IN WIINESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the llth day of March, 1966, 


HAROLD R. SANDERSON 


Secretary 
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Issued pursuant to 
Order No, E~23350 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS FOARD 
WASHINGTON, D.C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


SATURN AIRWAYS, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour cha:ter au- 
thority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia, 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48: states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the ba~is of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders, 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 
time be prescribed by the Board. 


’ Saturn Airway 
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This certificate shall be effective on May 13, 1966 : Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely, 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 


the issuance of this certificate, may by order or orders extend such effec-" 
tive date from time to time. i 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 


. IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the llth day of March, 1966, 


HAROLD R. SANDERSON 


Secretary 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
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we eee » o's wo 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


SOUTHERN AIR TRANSPORT, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
Supplemental air t i udingyinclusive tour charter 
authority) with respect to persons and property, as follows: 


Between any point in any State of thé United States 
or the District of Columbia, and any: other point in 
any State of the United States or the District of 
Columbia. : 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for Supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48 states, on the 
One hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other feasonable terms, conditions, and 
limitations required by the ie fag interest as may from time to 

time be prescribed by the B d. 


a 
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This certificate shall be effective on May 13, 1966: Provided 
however, Thos pricr to the daic on which this certificnte would ovherwise - 
become effective the Buord, either on its own initiative or upon the timely, 
filing cf 4 petition or pevitions secking reconsideration of the Bourd's 
order of March 11, 1966 (Order E-23350), insofar os such order authorines “ 


the issuance of this certificuts, may by order or orders extend such effec- 
vive danke rem iime to iime. 


w+ V 


The avihorization ty operate inclusive tour charlers in accordance 
with the provisions of Pari 378 of the Special Regulations sbvll termf-. 
nive five yeors after the effective date of this cerlificate. 


dh WiTALSS WieR#OF, the Civil Aeronmuises Bourd hes cxused vhis 
cervificuls u be executed by the Seerelary of the Beard, and the sexi 
of the burrd WwW be urrixed nerevd, on“ vne lith day of March, 1966, . 
HAROLD R. SANDERSON 


Secretary 
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Issued pursuant to 
Order No, :E-23350 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


TRANS INTERNATIONAL AIRLINES, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter au- 
thority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulat‘ons for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48 states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders, 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 
time be prescribed by the Board. 


Trans International 
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This certificate shall be effective on May 13, 1966: Provided. 
however, That ;rior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, 1966 (Order E-23350), insofar as such order authorizes 


the issuance of this certificate, may by order or orders extend such effec- 
tive date from time to time. 


The authorization to operate inclusive tour charters in accordance 
“with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years. after the effective date of this certific: te. 


ii WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certiricate to be executed by the Secretary of the Board, and the seal 
of the board to be affixed hereto, on the llth day of March, 1966, 


HAROLD R, SANDERSON 


Secretary 
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Issued pursuant to 
Order No. E-23350 - 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


WORLD AIRWAYS, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter 
authority) with respect to persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point in 
any State of the United States or the District. of 
Columbia. 


The service herein authorized is subject to the terms, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


(1) Charter services performed by the holder for the Department 
of Defense between points in the contiguous 48 states, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation, now or here- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reasonable terms, «conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. . 


World Airways 
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This certificate shall be effective on May 13, 1966: Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the time 
filing of a petition or petitions seeking reconsideration of the Board's 
order of March 11, -1966 (Order E-23350), insofar as such order authorize 
the issuance of this certificate, may by order or orders extend such effe 
tive date from time to time. 

ai 

The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board ;to be affixed hereto, on the llth day of March, 1966. 


HAROLD R, SANDERSON 


Secretary 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. GC. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR SUPPLEMENTAL AIR TRANSPORTATION 


ZANTOP AIR TRANSPORT, INC. 


is hereby authorized, subject to ‘the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and 
the orders, rules, and regulations issued thereunder, to engage in 
supplemental air transportation (including inclusive tour charter 
authority) with respect to Persons and property, as follows: 


Between any point in any State of the United States 
or the District of Columbia, and any other point’ in 
any State of the United States or the District of 
Columbia. / 


The service herein authorized is subject to the terns, conditions, 
and limitations prescribed by the Board's Regulations for supplemental 
air transportation and to the following additional terms, conditions, 
and limitations: 


! 
(1) Charter services performed by the holder for ‘the Department 
of Defense between points in the contiguous 48 s ‘tes, on the 
one hand, and Alaska and Hawaii, on the other hand, shall be 
furnished at the rates and compensation computed on a basis no 
lower than the basis of computation of compensation now or here- 
after specified by the Board in applicable rules, regulations, 
or orders. 


(2) Nothing in this certificate shall be construed as authorizing 
air transportation within the State of Alaska. 


(3) The exercise of the privileges granted by this certificate 

shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to 

time be prescribed by the Board. 


Zantop 
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This certificate shall May 13, 1966; vided, 
however, That certificate would otherwise < 
become effecti initiative or upon the vineliey 
ili nsideration of the Board's 
i. sofar as such order anthorizes 
may by order or orders extend such effec- 


The authorization to operate inclusive tour charters in accordance 
with the provisions of Part 378 of the Special Regulations shall termi- 
nate five years after the effective date of this certificate. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to. be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the lth day of March, 1966, 


HAROLD R. SANDERSON 
Secretary 


Regulation No. SPR-1, 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
Special Regulations 
Enactment of Part 378 
Effective: May 13. 1966 
Adopted: March 11, 1966 


PART 378 - INCLUSIVE TOURS BY SUPPLEMENTAL AIR 
CARRIERS AND TOUR OPERATORS ; 

By Notice of Proposed Rule Making, SPDIR-6, dated January 5, 1965, 
and published in 30 F.R. 281, the Board gave notice that it had under 
consideration (1) the amendment of the interim certificates and interim 
Operatiy.; authorizations of supplemental air carriers who the Board finds 
qualified to perform all-expense-paid (inclusive) tours in interstate and 
overseas air transportation, and (2) the promigation of a new Part 378 
of the Board's Special Regulations to authorize, subject to the condi- 
tions provided therein, inclusive tours by tour operators with the air 
transportation Portion thereof provided by the supplemental air carriers. 
In response to this notice, comments were ae by twelve trunkline : 

1 2 tee 

air carriers, three local service carriers, three other route carriers, 
T/ A joint comment yas filed by American Airlines, Braniff Airways, 

Continental Air Lines, Delta Air Lines, Eas.vern Air Lines, National 

Airlines, Northwest Airlines, Pan American World Airways, Trans World 

Airlines, United Air Lines, md Western Air Lines. In addition, North- 

west Airlines filed a suppl theast Airlines sub- 

mitted a separate comment. 


2/ Bonanza Air Lines, Lake Central Airlines, and Trans-Texas. Airways. 
2/ cha Airlines, Havaiian Airlines, and Trans Caribbean Airways. 


ooh e 


L/ 


twelve supplement2]. carziers, one foreign air carrier, seven travel 


agencies (includiag travel egeats' associations), four labor unions, 
a 
‘ 2 
Six governuent agencies, end tvo vsivate Hawaiian associations. In 
10/ 
addition, reply coments were filed by eleven *runkline carriers, 
1i/ 12/ 
eight suoplewentel carriers, one roreiga aiz cerrier, two travel 
13/ u/ . 2 
agents' associations, one waion, end one government agency. 


4/7 SAX QAXICO Mrlines,. American Plyers Airlive, Capitol Airways, Modern Air 
Transpovi:, Gverseas Netion2. lirways (cA), Purdue Aeronautics, Satura 
Airweys, Trans Internetonal Airlives (TTA), Vance Rooerts, World Air~ 
ways aed Zantep dic ‘“tovaapovt. A comment ues also filed by Holiday 
Airways, 2 supplewental carries which, unlike tre others, lacked in- 
terim operating authori cy. 

Japan Air Lines. 

American Societz of Travel Agents (Ast..), Commo Tours, Creative Tour 
Operators Association (CTGA}, #ogazy Travel Sursen, Happiness Tours, 
Lafayaite Trave), Service, and San Smerican Pours. 

Master Executive Councils of Pilota of Eastern Air Lines, etc.3 United 
Public Horkers of Honolulu; Hotel, Restauceat Awployess and Bartenders 
Union (Local. fo. 5, Honolulu): ané International Association of 
Machinists (Honolulu Lodge). 

Port of New York Authority: Board of Supervisors of County of Maui, 
Hawaii; Board of Supervisors of County of Hawaii, Hawaii; Senate and 
House of the; State of Hawaii; Council of City and County of Honolulu; 
and Department of’ Atuorney Ceneral, Stave of Hawaii. 

Hawaii Hotel Association and Haweii Restaurant Association. 

10/ A joint reply by the aame carriera which filed a joint comment (see 
footnote 1, supra) 

11/ The same supplementals which filed convents, minus Modern, Purdue, 
Zantop and Holiday (see footnotes 3, sunra'. 

12/ Japan Air Lines. 

13/ ASTA and CTOA. 

14/ Master Executive Councils of Filots of Zastern Air Lines, etc. 

15/ St. Louis Airport Conmi sion. 


t 
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After further consideration, the Board decided (Supplemental Notice 
of Proposed Rule Making, SPDR-6A, April 27, 1965, 30 F-R. 6119) to defer 
further action in the rule meking proceeding until after issuance of the 
examiner's Recommended Decision in the Supplemental Air Service Proceeding, 
Docket 13795 et al. 

By Supplemental Notice of Proposed Rule Making, SPDR-6B, dated 
eectee 11, 1965, and published in 30 F.R. 13077, the Board amended pro- 
posed Part 378 to correspond with the scope of inclusive tour ‘authority 
which might be granted as a result of the Supplemental case and/or the. 
Reopened Transatlantic Charter Investigation (All-expense Tour Phase), 
Docket’ 11908, et al. The amendments primarily involved (1) main the 
period of tour operator authorization coextensive with that awarded to 
supplemental carriers, and (2) extending the regulatory terms to include 
inclusive. tours in foreign, as well as interstate and ousrenues air 
transportation. Comments with respect to the amendments were filed by 

16/ 17/ 
eleven trunkline air carriers, three supplemental carriers, and two 


-. 18/ 
travel agents (or associations). 


Interested persons have been afforded an opportunity to participate 


in the making of tHis rule, and due consideration has been given to all 
relevant matter presented. In view of the sales aoa between 
16/ Again, a joint comment by the carriers listed in footnote 1. 


cf TIA, World and Zantop. oe 
18/ CTOA and American International Travel Service... 
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the rule making and the Supplemental case with respect to the inclusive 
tour question, and because Part 378 is being issued in conjunction with 


the decision in the domestic phase of the latter proceeding, the discus- 


sion of the regulatory provisions as adopted, which normally accompanies 
1 


the rule, is contained in the Supplemental opinion. For the reasons 
set forth therein, we have decided to adopt the attached new Part 378 of 
the Board's Special Regulations. 

Accordingly, the Civil Aeronautics Board hereby amends the Special 
Regulations. effective May 3, 1966 . by adding thereto a new Part 378 
(14 CFR Part 378) to read as follows: 


PART 378 - INCLUSIVE TOURS BY SUPPLEMENTAL AIR 
CARRIERS AND TOUR OPERATORS 


SUBPART A =~ GENERAL PROVISIONS 
Sec. 


378,1 Applicability, 

378.2 Definitions. 

378.3 Exemption. 

378.4 Approval of certain interlocking relationships. 
378.5 Effect of exemption on antitrust laws. 

378.6 Suspension of exemption authority - 


SUBPART B - CONDITIONS AND LIMITATIONS 


378.10 Requirement of a Statement of Authorization. 

378.11 Procedure for obtaining a Statement of Authorization. 
378.12 Statement of Tour Operator's Qualifications. 

378.13 Tour Prospectus. 

378.14 Charter contract. 

378.15 Tariffs to be filed for charter trips, 

378.16 Surety bond. 

378.17 Contract between tour operators and tour participants. 
378.18 Procedure applicable to periods on or after January 1, 1968. 


197 Order E-23350, March 11, 1966, pp. 16-21. 


ibs 
SUBPART C - POST TOUR REPORTING REQUIREMENTS 
378.20 Post tour reporting. 
SUBPART D - MISCELLANEOUS 


378.30 Waiver. 
378.31 Enforcement. 


Authority: Sections 101(3), 204(a), 401, 409 and 414 of the Federal 
Aviation Act o* 1958, as amended (72 Stat. 737; 49 U.S.C. 1301; 72 Stat. 
743; 49 U.S.C. 1324; 72 Stat. 754 as amended by 76 Stat. 143; 49 U.S.C. 
1371; 72 Stat. 768; 49 U.S.C. 1379; 72 Stat. 770; 49 U.S.C. 1384) and 
section 7 of Public Law 87-528 (76 Stat. 146; 49 U.S.C. 1371). 


SUBPART A - GENERAL PROVISIONS 


§378.1. Applicability. 
This part establishes the terms and conditions governing the furnish- 


ing of inclusive tours in interstate air transportation by supplemental 
air carriers and tour operators. This part also relieves tour operators 
from various provisions of the Act end the Board's regulations for the 
purpose of enabling them to provide inclusive tours to members of the 
general public utilizing aircraft chartered from supplemental air car- 
riers. The provisions of this regulation shall not be construed as Jimit- 
ing any other authority to engage in air transportation issued by the Board. 
Nothing contained in this part shall be construed as repealing or amending 
any provision of any of the Board's reguiations, unless the context so 
requires. 
§378.2 Definitions. 

As used in this part, unless the context otherwise requires - 

(a) "Inclusive tour charter" means the charter of an entire aircraft 
by a tour operator for the carriage by a ‘supplemental air carrier of persons 


traveling in interstate air transportation on inclusive tours. 


ae 


(b) "Inclusive tour" means a round-trip tour which combines air transpor- 


tation pursuant to an inclusive tour charter and land services, and which meats 
all of the following requirements: 

(1) A minimum of seven (7) days must elapse between departure and return} 

(2) The land portion of the tour must provide overnight hotel accommoda- 
tions at a minimum of three places other than the point of origin, such places 
to be no less than 50 air miles from each other; 

(3) The tour price shall include, at a minimum, all hotel accommodations 
and necessary air or surface transportation between all places on the itinerary 
including transportation to and from air and surface carrier terminals utilised 
at such places other than the point of origin; 

(4) The charge to the passengers for the tour, as set forth in the tour 
prospectus, shall be not less than 110 per cent of any available fare or fares 
charged by a certificated route air carrier or combination of such carriers 
(including charge for stopovers) for individually ticketed service on the circle 
route beginning at the point of origin, to the various points where stopovers 
are made, and return to the point of origin, provided that the tour shall be 
subject to the terms and conditions which are applicable to such fare or fares, 
as set forth in the tariff of the certificated route carrier or carriers, For 
purposes of this provision, the term "available fare" includes promotional or 
discount fares, such as family fares, children's fares, excursion fares, fares 
applicable to special classes of persons, group fares, etc. Where similar 
promotional or discount fares are offered on both jet and propeller aircrayy, the 


Panty ae 
available fare shall be that charged for jet service. |Where no regularly 
scheduled service is provided between the points involved, the available fare 


shall be based on the fares to the nearest point served by a certificated 


route air carrier; and 

(5) An aircraft under charter to one tour operator may carry a maximm 
of three tour groups, provided that if more than one group is carried each 
of the groups shall consist of 40 or more tour participants. 

(c) An "inclusive tour group" means an aggregate of persons who are 
assembled by a tour operator for the purpose of parespatice as a Single 
unit in an inclusive tour. 2 

(d) "Tour operator" means any person (other than a supplemental air 
carrier) authorized hereunder to engage in the tornatton of groups for 
transportation on inclusive tours. 


(e) "Tour participant™ means a member of the ine¢lusive tour group. 


(f) "Supplemental air carrier" means a supplemental air carrier as 


defined in §200.8 of the Board's Economic Regulations and authorized under 
section 7 of Public Law 87-528 or section LO1(d) (3) of the Act to perform 
inclusive tour charters. 

(g) "Tour price" means the total amount of money paid by the tour 


participant to the tour operator for the inclusive tour. 
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§378.3 Exemption. 


Subject to the provisions of this part and the conditions imposed, 


tour operators are hereby relieved from the following provisions of 


Titie IV of the Federal Aviation Act of 1958, as amended, to the extent 
necessary to permit them to provide inclusive tours: 
Section 401 
Section 403 
Section 404(a), except the requirement to provide safe and 
adequate service, equipment and facilities‘in connection 
with tours operated hereunder. 
Section 405(b) 
Section 407(b) and (c) 
Sections 408(a) and 409, except control or interlocking 


relationships with direct air carriers 
Section 412 


3378.4 Approval of certain interlocking relationships, 

To the extent that any officer or director of a tour operator would 
be in violation of any of the provisions of section 409(a)(3) and (6) by 
participating in interlocking relationships covered by the exemption 
granted by 9378.3, such participation is hereby approved by the Board. 
$378.5 Effect of exemption on antitrust laws. 

The relief granted by $378.3 and 378.4 from sections 408, 409 and 
412 of the Act shall not constitute an order under such sections within 
the meaning of section 414 of the Act, and shall not confer any immunity 
or relief from operation of the "antitrust laws" or any other statute 
(except the Act) with respect to any transaction, interlocking relation- 


snip, or agreement otherwise within the purview of such sections. 
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$378.6 Suspension of exemption authority. 


The Board reserves the power to suspend the exemption authority of 
any tour operator, with-ut hearing, if 1t finde that such action 
is necessary in order to protect the rights of the traveling public. 

SUBPART B - CONDITIONS AND LIMITATIONS 
§378.10 Requirement oft a Statement of Authorization ° 

No inclusive topr or series of tours scheduled, to commence on or 
before December 31, 1967, shall be operated, nor shall any tour operator 
sell or offer to sell, solicit, or advertise such tour or tours, unless 
there shall be in effect a Statement of Authorization issued by the Board 
authorizing the specific tour or series of tours, 

§378.11 Procedure for obtaining a Statement of Authorization. 

(a) Applications for a Statement of Authorization shall be filed 
with the Civil Aeronautics Board (Director, Bureau of Operating Rights) 
jointly by the supplemental air carrier and the prospective tour operator 
at least 90 days in advance of the date of commencement of the proposed 
tour or series of tours. If a series of tours is to be operated for one 
tour operator pursuant to one charter contract, the | spplication may cover 
the entire series, provided that the elapsed time Sateen the commencement 


of the first tour and the completion of the last tour shall not be more 


than 180 days. Late filing of the application will not be permitted 


except for good cause shown. 
(b) The application shall be verified,in the form set forth in the 


_ Appendix, by a duly authorized officer of both the supplemental air carrier 
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and the tour operator and shall include the Statement of Tour Operator's Qualifi- 
cations and the Tour Prospectus. In the event of any change in the facts as 
reflected in the application, an amended application shall be filed no later 

than five (5) days following such change. 

(c) Copies of the application shall be served upon each direct air carrier 
certificated to provide passenger service between any of ths points involved in 
the proposed tour or tours, and on such other persons as the Board may require, ' 
and proof of such service shall accompany the application as provided in §302.8 
of this chapter. Answers to the application may be filed by interested persons 
no later than ten days thereafter and shall conform to the requirements of 
§302.1022(a) and (b) of this chapter. 

(d) If the Board finds that the proposed tour or tours comply with the 
requirements of this regulation and that the tour operator applicant is properly 
qualified, it will issue a Statement of Authorization for the conduct of the tour 
or tours set forth in the application. Among the factors which the Board will 
consider in determining whether the tour operator applicant is properly qualified 
to engage in the proposed tour operation are its financial resources, prior 
experience in the transportation business, and any other information bearing upon 
the ability of the applicant to perform successfully the proposed operations. 

The Statement of Authorization may be conditioned or limited by the Board in order 
to assure compliance with the requirements of this regulation. 

(e) Deviations from the tour or tours authorized by the Board may not be made 
without Board permission except where they are compelled by circumstances beyond 
the control of the carrier or tour operator and there is insufficient time to request 


Boerd permission therefor. 


§378.12 Statement of Tour Operator's Qualifications. 


The Statement of Tour Operator's Qualifications shall be in the form set 


forth in the Appendix. A tour operator who has filed a Statement of 


31] 
UTS 


Tour Operator's Qualifications in connection with one application may, 


with respect to subsequent applications, file a verified statement to the 
effect that the facts contained in his previously filed Statement of Quali- 
fications have not changed, except as set forth in such verified statement. 
$378.13 Tour Prospectus. 

The Prospectus shall include copies of the charter contract, the 
contract between the tour operator and tour participants, and the tour 
operator's surety bond, and shall contain the following information: 

(a) Name and address of the tour operator; 

(b) The proposed date and time of each flight; 

(c) Equipment to be used, including the aggregate mumber of each 
type of aircraft and capacity; 

(a) The tour itinerary, including hotels (name and length of stay 
at each), and sightseeing or other arrangements, if any; 

(e) The tour price per passenger; 

(f) The: number of persons expected to participate in the tour; 

(g) Charter price of the aircraft; 

(h) The individually ticketed air fare, computed,as provided 
in §378.2(b) (4); 

(i) Samples of solicitation material proposed by the tour operator 
(all sales advertising and solicitation materials employed by the tour 
operator shall state the name of the supplemental air carrier to be 


utilized). 


12 
$378.14 Charter contract. 

The charter contract between the tour operator and the supplemental 
carrier shall evidence a binding commitment on the part of the carrier 
to furnish the air transportation required for the tour or tours covered 
by the contract. 

§378.15 \Tariffs to be filed for charter trips. 

No supplemental air carrier shall perform any charter trips for 
inclusive tours unless such air carrier shall have on file with the Board 
a currently effective tariff showing all rates, fares, and charges for 
such charter trips and showing the rules, regulations, practices, and 
services in connection with such transportation. 


§378.16 Surety bond. 


The tour operator shall furnish a surety bond in an amount of not 


less than twice the amount of the charter price for the air transporta- 
tion to be furnished in connection with such tour: Provided, however, 
That the liability of the surety to any tour participant shall not exceed 
the tour price. Such bond shall insure the financial responsibility of bs 
the tour operator and the supplying of the transportation and all other 
accommodations, services, and facilities in accordance with the contract 
between the tour operator and the tour participants, and shall be in the 7 
form set’ forth in the Appendix. Such bond shall be issued by a reputable 
and financially responsible bonding or surety company which is legally 
authorized to issue bonds of that type in the state in which the tour 
originates. For purposes:of this section, the térm "state" includes” 

‘any territory_or_possession of the United States, or the District of 


“Columbie.. The Board will, consider that a bonding or surety’ company 
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is prima facie qualified under this section if such company's surety bonds 
are accepted by the Interstate Commerce Commission under 49 CFR $174.8, 
and if such company is listed in Best's Insurance Reports (Fire and 
Casualty) with a general policyholders’ rating of *A" or better. If the 
bond does not comply with the requirements of this section, or for any 
reason fails to provide satisfactory or adequate protection for the 
public, the Board will notify the supplemental air carrier and the tour 
operator, by registered or certified mail, stating the deficiencies of 
the bond. Unless such deficiencies are corrected within the time set 
forth in such notification, the subject tour or tours shall in no event 
be operated. } 
5378.17 Contract between tour operators and tour participants. 

Where each participant in a tour receives the sane accommodations, 
land tours, etc., the contract between the tour operator and the tour 
participants shall be the same. Contracts between tour operators and 


tour participants shall include provisions concerning the following 


matters: 

(a) Method of payment, e.g., installment payments; 

(b) Refunds in the event of the tour's cancellation or the | 
passenger's change in plans; | 

(c) Carriers' liability limitations for passengers' baggage; 

(a) Aircraft equipment substitutions; . 

(e) Seating accommodations; and 

(f) Non-performance of tour because of insufficient mmber of 
participants. 
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§378.18 Procedure applicable to periods on or after January 1,_1968. 


(a) No inclusive tour or series of tours scheduled to commence on 
or after January 1, 1968, shall be operated, nor shall any tour operator 
sell or offer to sell, solicit or advertise such tour or tours, unless 
there i8 on file with the Board a Tour Prospectus satisfying the require- 
ments of §378.13. If a series of tours is to be operated for one tour 
operator pursuant to one charter contract, the Prospectus may cover. the 
entire series, provided the elapsed time between the commencement of the 
first tour and the completion of the last tour shall not be more than 
0 days. The Tour Prospectus shall be verified by a duly authorized 
officer of both the supplemental air carrier and the tour operator and 
shall be filed at least 60 days before the commencement of the tour or 
tours. Late filing of the Prospectus will not be permitted except for 
good cause shown. 

(b) In the event of any change in the facts as reflected in the 
“Prospectus, an amended Prospectus shall be filed no later than five (5) 
days following such change. Deviations from the Tour Prospectus, or the 
amended Prospectus, may not be made except where they are compelled by 
circumstances beyond the control of the carrier or tour operator and 
there is insufficient time to file an amended Prospectus. . 

SUBPART C - POST TOUR REPORTING REQUIREMENTS 
§378.20 Post _tour reporting. 
(a) Within 30 days after completion of a tour or in the case of 


a series of tours, the last of the series, the supplemental air carrier 
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and tour operator shall jointly file with the Board (Supplementary Serv- 
ices Division, Bureau of Operating Rights) a post tour report. This 
report shall be verified by both the supplemental air carrier and the 
tour operator and shall indicate wisches or not the tours as euthorized 
nereunder were, in fact, performed. To the extent that the operations 
differed from those authorized under $378.11 or described in the Pros- 
pectus filed under $378.18, such differences shall be fully detailed 
including the reasons therefor. However, the ming of such explanation 
shall not of itself operate as authority for or excuse of any such 
deviation. 

(b) The supplemental air carrier shall promptly notify the Board 
regarding any tours covered by a Statement of Authorization, or a Tour 
Prospectus filed under $378.18, that are later canceled. 

SUBPART D - MISCELLANEOUS 
§378.30 Waiver. 

A waiver of any of the provisions of this regulation may be granted 
by the Board upon its own initiative, or upon the submission by a supple- 
mental air carrier of a written request therefor, provided that such a 


waiver is in the public interest and it appears to the Board that special 


or unusual circumstances warrant a departure from the provisions set forth 


herein. 
§378.31 Enforcement. 
In case of any violation of the provisions of the Act, or this part, 


or any other rule, regulation, or order issued under the Act, the violator 
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may be subject to a proceeding pursuant to sections 1002 and 1007 of the 


Act before the Board or a United States District Court, as the case may be, 
to compel compliance therewith, to civil penalties pursuant to the provi- 
Sions of section 901(a) of the dct, or, in the case of willful violation, 
to criminal penalties pursuant to the provisions of section 902(a) of the 
Act; or other lawful sanctions. 


By the Civil Aeronautics Board; 


(SEAL) 


Note: The reporting requirements contained herein have been approved 


by the Bureau of the Budget in accordance with the Federal Reports Act 
of 1942. 
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VERIFICATION OF APPLICATION UNDER PART 378 OF THE SPECIAL REGULATIONS 
OF THE CIVIL AERONAUTICS BOARD (14 CFR PART 378) 


(Signature and title of duly 


authorized official of the 
supplemental air carrier) 


Sworn to before me 
this day, the 


—f ed, at ies 


(Signature of person 


administering oath, 
Also, set forth here 
below the name, address 
and authority of such 
person) 


(SEAL) 


(Signature and title of 


duly authorized official 
of the tour operator) 


Sworn to before me 
this day, the 


——, | 


(Signature of person 


administering oath. 
Also, set forth here 
below the name, address 
and authority of such 
person) | 


(seat) 
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STATEMENT OF TOUR OPERATOR'S QUALIFICATIONS 
UNDER PART 378 OF THE SPECIAL REGULATIONS 
OF THE CIVIL AERONAUTICS BOARD (14 CFR PART 378) 


Identification of tour operator applicant: 


(a) Name: 
eee 
(b) Trade names: 
ee 


(c) Neme in which applicant wishes to be issued the Statement of 


Authorization: 
ee eee 
Address of principal office: 
a ee 


Mailing address: 
eee 


Form of organization: 


[]Corporation (JPartnership []Scle Proprierocship []Other (Specify) : 


—————— eS 
5. State in which incorporated or under wiknse laws company is authorized to 
operate: 
eee 


Date of incorporation or formation of company: 


Fall name, address, title, citizenship (country) and percent of stock or 
other interest of officers, owners, or members of ur)t.. sint,yand owners of 
more than 5% of outstanding stock of corporation cr .«: ss of more than 


5@ of company if other thanorporation: 


Full name, address, citizenship (country) and percent of stock or other 
interest of directors of applicant: 
ee eee aed 


ae ae 
a ey 


9. Percent of voting interest owned or controlled by citizens of the United 
States or one of its possessions: 


[]75% or more {JLess than 75% 
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10. If more than 5 percent of applicants stock is held by a corporation, per- 
cent of voting interest in such corporation ouns@ or cerevelled by citizens 
of the United States or one of its possessions: 


(75% or more [JLess than 75% 


Description of current business activities and length of time engaged there- 
in: 


12. Description of prs“ious business experience related to transpo-tation 


activities and cates engaged therein: 
Se 


13. Kind of operating authority (such as broker, surface or air frvignt 
forwarder, motor carrier, ocean freight forwarder, etc.) issued to 
applicant by the United States Government, including (a) permit, registra- 
tion or certificate number, or other evidence of registration, (b) issuing 
agency, and (c) effective dates of license held: 


14. Has any operating authority or registration included in itez, 13, above, 
been revoked, ‘canceled, suspended or otherwise terminated? 


[]¥es [ ]No 


If "yes", give reasons: 
SS is 
—_—__—__—- 


15. Description of previous business experience of applicant's officers, 
managers and key personnel in air transportation or other transportation: 
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State any additional information or comments as desired in Sup, ort of the 


application: 
a 


Give a brief account of any arrangement through which applicant will have 
available to it the financial resources and facilities of other compar.: +; 
er individuals: 


Submit with this statement, in duplicate, the most recent balence sheet 
cf applicant Use frotnotes to explain items fully, in order to avoid 
time-tonsuming correspondence fer explanation of balanse sheet entries. 


' APPENDIX : 821 
| Page 5 of seven pages 


TOUR OPERATOR'S SURETY BOND 
UNDER PART 378 OF THE SPECIAL REGULATIONS 
OF THE CIVIL AERONAUTICS BOARD (14 CFR PART 378) 


I 
KNOW ALL MEN BY THESE PRESENTS, That we 


> 
(Name of tour operator) 
d | 
of. ; as PRINCIPAL (hereinafter 
(City) (State) 


called Principal), a corporation created and 
(Name of Surety 


existing under the laws of the State of as SURETY 


(State) 


(hereinafter called Surety) are held and firmly bound unto the United States 


of America in the sum of » for which payment, 
(see §378.16 of Part 378) 


well and truly to be made, we bind ourselves and our heirs, executors, admin- 
istrators, successors, and assigns, jointly and severally, firmly by these 
presents, 

WHEREAS, the Principal intends to become a tour operator pursuant to 
the provisions of Part 378 of the Board's Special Regulations and other 
rules and regulations of the Board relating to insurance or other security 
for the protection of tour participants, and has elected to file with the 
Civil Aeronautics Board such a bond as will insure financial responsibility 
and the supplying of transportation and other services abject to Part 378 of 
the Board's Special Regulations in accordance with contracts, agreements, 
or arrangements therefor, and 

WHEREAS, this bond is written to assure compliance by the Principal as an 


authorized tour operator with Part 378 of the Bodrd's Special Regulations, 
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and other rules and regulations of the Board relating to insurance or other 
security for the protection of tour Participants, and shall inure to the 
benefit of any and all tour participants to whom the Principal may be held 
legally liable for any of the demages herein described. 

NOW, THEREFORE, the condition of this obligation is such that if the 
Principal shall pay or cause to be paid to tour participants any sum or sums 
for which the Principal may be held legally liable by reason of the Principal's 
failure faithfully to perform, fulfill, and carry out all contracts, agree- 
ments, and arrangements made by the Principal while this bond is in effect 
for the supplying of transportation and other services pursuant to and in 
accordance with the provisions .of Part 378 of the Board's Special Regulations, 
then this obligation shall be void, otherwise to remain in full force and effect. 

Tne liability of the Surety with respect to any tour participant shall not 
exceed the tour price (as defined in Part 378 of the Bozxrd's Special Regulations) 
paid by or on behalf of such participant. 

The liability of the Surety shall not be discharged by any payment or 

succession of payments hereunder, unless and until such Payment or payments 
shall amount in the aggregate to the penalty of the bond, but in no event 
shall the Surety's obligation hereunder exceed the amount of said penalty. 
The Surety agrees to furnish writtem notice to the Civil Aeronautics Board 
forthwith of all suits filed, judgments rendered, and payments made by said 
Surety under this bond. 

This bond is effective the day of ,19_, 


12:01 a.m., standard time at the address of the Principal as stated herein and 


shall continue in force until terminated as hereinafter provided. The Principal 
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or the Surety may at any time terminate this bond by written: notice to the 
Civil Aeronautics Board at its office in Washington, D. C., such termination 
to become effective thirty (30) days after actual receipt of ‘said notice by 
the Board. The Surety shall not be liable hereunder for the: Payment of any of 
the damages hereinbefore deteribed which arise as the result of any contracts, 
agreement undertakings, or arrangements made by the Principal for the supply- 
ing of transportation and other services after the termination of this bond as 
herein provided, but such termination shall not affect the liability of the 
Surety hereunder for the Payment of any such damages arising as the result: of 
contracts, agreements, or arrangements made by the Principal for the supplying 
of transportation and other services prior to the date such termination becomes 
effective. 

IN WITNESS WHEREOF, the said Principal and Surety have executed this 
instrument on the day of a ee LO 


PRINCIPAL SURETY 


Name 


By 
ee ee 
(Signature and Title) (Signature and Title) 


Witness WEN G Boe ee 


Only corporations may qualify to act 
as surety and they must establish to 
satisfaction of the Civil Aeronautics 
Board legal authority to assume the 
obligations of surety and financial 
ability to co then, 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. Ce 
Economic Regulations 
Revision of Part 208 
‘ective: ¥ 13, 1966 
Adopted: March 11, 1966 


PART 208 = TERMS, CONDITIONS AND LIMITATIONS OF CERTIFICATES 
TO ENGAGE IN SUPPLEMENTAL AIR TRANSPORTATION 


REVISION OF PART 


Present Part 208, as amended, contains principally various terms, con- 
ditions, and limitations on the operating authority of supplemental air care 
riers. Such terms, conditions, and limitations attach to certificates 
issued pursuant to section 4O1(d)(3) of the Act, to special operating 
authorizations issued under section 17 of the Act and to interim certifi- 
cates or authorizations issued pursuant to section 7 of Public Law 87-528. 

In its decision in the domestic phase of the Supplemental Air Service 
Proceeding, Docket 13795 et al., dated March 11, 1966, Order E-23350, 
the Board granted certificates of public convenience and necessity to certain 
supplemental air carriers under section 01(d)(3) of the Act to engage in 
supplemental air transportation with respect to persons and property between 
any point in any State of the United States or the District of Columbia, 
and any other point in any State of the United States or the District of 
Columbia for an indefinite petted’! authorized split charters; and pro= 


vided that the authority granted would be subject to appropriate terms, 


conditions and 1imitations.2/ Consequently, we have determined to amend Part 208 


Except with respect to the authorization to operate inclusive tour charters 
which is for five years. 
2/ The authority to operate inclusive tour charters is subject to the terms, 
conditions and limitations set forth in new Part 378 issued concurrently with 
Board Order E~23350 , dated March 11, 1966. 
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he authorization of split charters and to set forth those terms, 


conéstions and limitations which also will govern the conduct of certificated 
uppiemental air transportation (otner than transatlantic Supplemental air 
transpertation and inclusive tour charters). 

The issue of the appropriate terms, conditions and limitations which the 
Board should adopt to govern certificated Supplemental air transportation, 
was embraced by and litigated in this proceeding. Thus, the Board's con= 
solidation order (E-20573, March 13, 1964) indicated that the issues would 
include < determination of what limitaticns, if any, should be imposed by 
tne Board to assure that the service rendered pursuant to any certificate to 
be issued would be limited to supplemental air transportation as defined in 
the Act. The examiner, after considering the evidence, contentions and 
oriers of the parties, attached to his recommended decision (Appendix F) a 
set of comprehensive regulavions which he recommended that the Board adopt 
wo implement the decision, inclucing a revised Part 208 setting forth the 
verms, conditions and limitations for the conauct of certificated supplemental 
aixz transportation. We have considered the examiner's proposed regulations 
and the evidence of record and have determined to adopt most of his recommen= 
Gations (with the exception of those provisions pertaining to inclusive tour 
charter authority which we are issuing as a separate regulation). This 
revisec Part 208 will bring together in one regulation all of the terms, 
conditions and limitations which we deem appropriate to govern supplemental 
air transportation. Although the regulation we are issuing as a part of 


Soard Order E-23350 differs to some extent from that proposed by the 
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examiner, the differences are lergely a matter of forn. Moreover, the 
provisions of this revised Part 208 are, for the most part, reflected in 
existing Part 208, in the interim certificatés of the supplemental air 


carriers and, with appropriate adaptations and modifications, in existing 


Part 295, the regulation which pertains to transatlantic supplemental air 


transportation. 

In addition, the provisions of revised Part 208 were the subject of 
intensive examination and argument by the parties. ‘The interested parties 
have, therefore, been afforded a full opportunity to comment on the sub- 
stance of this rule in the above-described proceeding. 

In view of the foregoing, the Board finds that further notice and 
public procedure hereon are unnecessary and not in the public interest. 
Accordingly, the Civil Aeronautics Board hereby reissues Part 208 of the 
Economic Regulations (14 CFR Part 208), effective May 13, 1966, 


as follows: 


3/ See p. 28 of the Board's opinion which discusses the instant Part 208° 
revision. 
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PART 208 - TERMS, CONDITIONS AND LIMITATIONS OF CERTIFICATES — 
TO ENGAGE IN SUPPLEMENTAL AIR TRANSPORTATION 


SUBPART A - GENERAL PROVISIONS 


Applicability. 

Separability. 

Definitions. 

Waiver. 

Passenger names and addresses. 


Liability Insurance Requirements 


208.10 Applicability of liability insurance requirements. 
208.11 Minimum limits of liability. 

208.12 Terms and conditions of insurance coverage. 

202.13 Authorized exclusions of liability. 

208.14 Filing of certificates, endorsements and notices. 
208.15 Compliance. 


Minimum Extent of Service 
Minimum service requirements. 


Operations an¢ Tariffs 


208.30 ¥Yronidited advertising. 

208.31 Prohibited control of a supplemental air carrier. 
208.3la Written agreements with ticket agents. 9 
208.32 Tariffs and terms of service. 

208.33 Flight delays and substitute air transportation. 
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208.33a Substitution or subcontracting. 
208.34 Records and record retention. 
208.35 Payments, gratuities and donations. 


SUBPART B - PROVISIONS RELATING TO MILITARY CHARTERS 


208.100 Applicability of subpart. 
208.101 Minimum rates and compensation for air transportation performed 
for the military establishment. 
208.102 Substitute service. 
SUBPART C - PROVISIONS RELATING TO PRO RATA CHARTERS 


208.200 Applicability of subpart. 
Requirements Relating to Air Carriers 
208.200a Solicitation and formation of a chartering eee 


208.201 Pre-trip notification. 
208.202 Agent's commission. 


Requirements Relating to Travel Agents 
208.203 Prohibition against double compensation. 


Statement of supporting information. 


Requirements Relating to the Chartering Organization 


208.210 Solicitation of charter participants. 
208.211 Passengers on charter flights. 


208.212 Participation of immediate families in charter flights. 
208.213 Charter costs. 


208.214 Statements of charges. 
208.215 Passenger manifests. 
208.216 Statement of supporting information. 


SUBPART D - PROVISIONS RELATING TO SINGLE ENTITY CHARTERS 
208.300 Applicability of subpart. 
208.301 Tariffs to be on file. 
208.302 Terms of service. 
208.303 Commissions paid to travel agents. 
SUBPART E - PROVISIONS RELATING TO MIXED CHARTERS 


208.400 Applicable rules. 


Authority: §§208.1 to 208.400 issued under sec. 204(a), 72 Stat. 
743; 49 U.S.C. 1324. Interpret or apply secs. 401(d)(3), 401(n), 407 
and 417 of the Federal Aviation Act, 76 Stat. 143; 49 U.S.C. 1371(a)(3); 
76 Stat. 1443 49 U.S.C. 1371(n); 72 Stat. 766; 49 U.S.C. 1377: 76 Stat. 
1453 49 U.S.C. 1387; and sec. 7 of Public Law 87-528, 76 Stat. 116. 


SUBPART A - GENERAL PROVISIONS 
§208.1 Applicability. 
This part contains terms, conditions, and limitations on the operating 
authority of supplemental air carriers, including substantive regulations 
implementing paragraphs (1), (2), (3) of section 401(n) of the Act. The 


requirements of this part shall constitute terys, conditions, and limitations 
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attached to certificates issued pursuant to section 4or(a) (3) of the Act. 

The requirements shall also attach to special operating authorizations issued 
under section 417 of the Act, and to interim certificates or authorizations 
issued pursuant to section 7 of Public Law 87-528. 

§208.2 Separability. 

If any provision of this part or the application thereof to any air trans- 
portation, person, class of persons, or circumstance is held invalid, neither 
the remainder of the part nor the application of such provision to other air 
transportation, persons, classes of persons, or circumstances shall be affected 
thereby. 

§208.3 Definitions. 

For the purposes of this part: 

(a) "Filing" shall mean filing in compliance with §302.3(a) of this 
chapter except that provisions in this part which require filing with Board 
offices other than the Docket Section shall be controlling.’ 

(ob) "Supplemental air carrier" shall mean any air carrier holding a 
certificate issued under section 401(d)(3) of the Federal Aviation Act of 1958, 
as amended, or a special operating authorization issued under section 417 of 
the Federal Aviation Act, or operating authority issued pursuant to section 7 
of Public Law 87-528. 

(c) "Supplemental air transportation" (other than operations subject to 
Part 295 of this subchapter) means charter flights in air transportation per- 
formed pursuant to (1) an interim certificate or authorization issued under 


section 7 of Public Law 87-528, or (2) a certificate of public convenience 


and necessity issued under section 401(d)(3) of the Act authorizing the holder 


. 
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to engage in supplemental air transportation of persons and property between 
any point in any State of the United States or the District of Columbia, and 
any other point in any State of the United States or the District of Columbia 
(exclusive of air transportation within the State of Alaska). 

(a4) "Agreement" means any oral or written agreement, contract, under- 
standing, or arrangement, and any amendment, revision, modification, renewal, 


extension, cancellation or termination thereof. 
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(e) "Cargo agent" means any person (other than a supplemental air carrier 


or one of its bona fide regular employees or an indirect air carrier law- 
fully engaged in air transportation under authority conferred by any applicable 
part of the Economic Regulations of the Board) who for compensation or profit 
(i) solicits, obtains, receives, or furnishes directly or indirectly property 
or consolidated shipments of property for transportation upon the aircraft 

of supplemental air carriers; or (ii) procures or arranges for air trans- 
portation of property or consolidated shipments of property upon aircraft of 

a supplemental air carrier by charter, lease, or any other arrangement. 

(f) Reserved. 

(g) "Ticket agent" means any person (other than a supplemental air 
carrier or one of its bona fide regular employees) who for compensation or 
profit (i) solicits, Sebainiespaseieens or furnishes directly or indirectly 
passengers or groups of passengers for transportation upon the aircraft of a 
supplemental air carrier; or (ii) procures or arranges for air transportation 
of passengers or groups of passengers upon aircraft y a supplemental air 
carrier by charter, lease, or any other arrangement. 

(nh) "Pro rata charter" means a charter,the cost of which is divided 
among the passengers transported. 

(i) "Single entity charter" means a charter, the cost of which is borne 
by the charterer and not by individual passengers, directly or indirectly. 

(j) "Mixed charter" means a charter,the cost of which is borne, or 
pursuant to contract may be borne, partly by the charter participants and 


\artly by the charterer. 
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(k) "Person" means any individual, firm, association, partnership, or 


corporation, 
(1) "Travel agentlt means any person engaged ite the eee of groups 
for transportation or in the solicitation or sale of transportation services. 
(m) "Charter greup" means that body of soos yi auals who shall aie 
participate *‘n the charter flight. 

"Charter organization" means that Sapans satiee pres or other entity 
from whose members (and their immediate families) a charter group is derived. 

(0) "Immediate family" means only the following persons who are living 
in the household of a member of a charter organization, namely, the spouse, 
dependent children, and parents, of such member. 

(p) "Solicitation of the general public" means: 

(1) A solicitation going beyond ‘the bona fide members of an organi- 
zation (and their immediate families). This includes air transportation 
services offered by an air carrier under circumstances in which the services 
are advertised in mass media, whether or not the SGV eres semen’ is addressed 
to members of a specific ereaniaation: and Eeperdiess of who places or pays 
for the advertising. Mass media shail be deemed to ahelude radio ae 
television, and newspapers and magazines. Advertising in such media as news- 
letters or periodicals of meet organizations, industrial pleut news- 
letters, eee radio stations and  eetilegs newspapers shall not be considered 
advertising in mass media to the extent that 

(i) The divertieing is mated ina medium of communication circulated 
mainly to members of an organization that would be eligible to abtedn charter 


service, and 


334 


eagles 


(ii) The advertising states that the charter is open only to 
members of the organization referred to in subdivision (i) of this subpara- 
graph, or only to members of a subgroup thereof. In this context, a subgroup 


| 
shall be any group with membership drawn primarily from:members of the 


organization referred to in subdivision (i) of this subparagraph: Provided, 


That this paragraph shall not be construed as prohibiting air carrier 
advertising which offers charter services to bona fide organizations, with- 
out reference to a particular organization or flight. ! 

(2) The solicitation, without limitation, of the members of 
an organization so constituted as to ease of admission te membership, and 
nature of membership, as to be in substance more in the nature of a segment 
of the public than a private entity. 

(q) "Bona fide members" means those members of a charter organization 
who have not joined the organization merely to participate in the charter 
as the result of solicitation directed to the general public. Presumptively 
persons are not bona fide members of a charter organization unless they are 
members at the time the organization first gives notice to its members of 
firm charter plans. This presumption will not be applicable in the case 
of charters composed of (1) students and educational staff of a single school, 
and immediate families thereof, (2) employees of a single Government agency, 
industrial plant, or mercantile establishment, and inmediate families there- 
of, or (3) participants in a study group. In the case of all other charters, 
rebuttal to this presumption may be offered for the Board's consideration 


by request for waiver. 


(r) Reserved. 


(s) "Charter flight" (other than transportation pursuant to authority 


conferred under section 7 of Public Law 87-528) means 

(1) air transportation of persons and/or property pursuant to contracts 
with the Department of Defense where the entire capacity of one or more air- 
craft has been engaged by the Department, and 

(2) air transportation performed by a direct air carrier on a time, 
mileage or trip basis where 

(i) the entire capacity of one or more aircraft has been engaged for 
the movement of persons and property—- 

(a) By a person for his own use (including a direct air carrier when such 
aircraft is engaged solely for the transportation of company personnel or 
company property, or in cases of emergency, of commercial traffic); 

(bd) By a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation or the solicitation or 
sale of transportation services) for the transportation of a group of persons 
and/or their property, as agent or representative of such group; 

(c) By two or more persons acting jointly for the transportation of 
themselves and/or their property or a group of persons and/or their property; 

(d) By an indirect air carrier authorized by the Board to charter air- 
craft from such direct air carrier (see e.g., Part 378 of this chapter); or 

(ii) less than the entire capacity of an aircraft has been engaged 


for the movement of persons and their personal baggage-- 
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(a) By a person for his own use (including a direct air carrier when such 
airsraft is engaged solely for the transportation of company personnel and their 
personal baggage, or in cases of emergency, of commercial passenger traffic); 

(b) By a person (no part of whose business is the formation of groups or 
the consolidation of shipments for transportation or the solicitation or sale of 
transportation services) for the transportation of a group of persons and their 


personal baggage, as agent or representative of such group; 


(¢) By two or more persons acting jointly for the transportation of them- 


selves and their personal baggage or a group of persons and'their personal baggage; 


Provided that, with respect to subdivision (ii) hereof, a maximum of three groups 
may be chartered on one aircraft and each group shall consist of 40 or more 
passengers; and Provided, further, that subdivision (ii) hereof shall not be con- 
strueda to apply to movements of property and shall not be construed to apply to 
the charter of less than the entire capacity of an aircraft by an indirect air 
carrier. 

In the case of air carriers authorized pursuant to section 7 of Public 
Law 87-528, the term "charter flights" means charter trips as defined in such 
carriers! interim certificates or authorizations. 

A supplemental air carrier may utilize any unused space for the transporta- 
tion of the carrier's own personnel and property, with the sonsent of the 


charterer or charterers. 
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(t) "Substitute service" means the performance by an air carrier of air 


transportation between the 48 contiguous states, on the one hand, and the 
state of Alaska or Hawaii,.on the other hand, in planeload lots pursuant to 
an agreement with another air carrier to fulfill such other air carrier's 
contractual obligation to perform such air transportation for the Department 
of Defense and when the performance of such air transportation is not to take 
place during a period longer than three weeks. 

(u) “Indirect air carrier" means any citizen of the United States who 
engages indirectly in air transportation, including airfreight forwarders and 
tour operators. 

§208.3a Waiver. 

A waiver of any of the provisions of this part may be granted by the 
Board upon the submission by an air carrier of a written request therefor not 
less than 30 days prior to the flight to which it relates provided such a 
waiver is in the public interest and it appears to the Board that special 
or unusual circumstances warrant a departure from the provisions set forth 
herein. 

§208.4 Passenger names and addresses. 

Each supplemental air carrier shall maintain a record of the names and 

addresses of all passengers transported by it on each pro rata charter trip 


operated in interstate or overseas air transportation. Such record 
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shall be retained in accordance with Part 249 except that it may be maintained 


at either the principal office or principal operations base of the carrier. 


Liability Insurance Requirements 
$208.10 Applicability of liability insurance requirements. 


(a) No supplemental air carrier shall engage in air transportation un- 
less such carrier has and mintains in effect liability insurance coverage 
evidenced by a currently effective certificate of liability. insurance filed 
with and accepted by the Board as complying with the requirements of this 
part; and no supplemental carrier shall operate in air transportation any 
aircraft, or perform services within any geographical area,' to which such 
insurance does not apply. "Insurance certificate," as aed ered, means 
one or more than one certificate, evidencing one or more than one policy 


of aircraft liability insurance properly endorsed, issued by one or more 


than one insurer, which alone or in combination provides the minimum coverage 


prescribed in §208.11. When more than one insurer is involved in providing 
the minimum coverage prescribed herein, the limits and types of liability 


assumed by each insurer shall be clearly stated in the certificate of insurance. 
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(eo) The insurance coverage and certificate required by this part shall 
be obtained from a reputable and financially responsible insurance company 
or association which is legally authorized to issue aircraft liability policies 
in one or more States of the United States or in the District of Columbia. 
§208.11 Minimum limits of liability. 

The minimum limits of liability insurance coverage maintained by a supple- 
mental air carrier shall be as follows: 

(a) Liability for bodily injury to or death of aircraft passengers: “A 
limit for any one passenger of at least fifty thousand dollars ($50 ;000) , and 
a limit for each otcurrence in any one aircraft of at least an amount equal 
to the sum produced by miltiplying fifty thousand dollars (50,000) by anvrenty 
five percent (75%) of the total number of passenger seats installed in the | 
aircraft. 

(>) Liability for bodily injury to or death of persons (excluding 
passengers): A limit of at least fifty thousand dollars ($50,000) for any 
one person in any one occurrence, and a limit of at least five hundred 
thousand dollars’ ($500,000) for each occurrence. 

(c) Liability for loss of or damage to property: A limit of at least 
five hundred thousand dollars ($500,000) for each occurrence, 

§208.12 Terms and conditions of insurance coverage. 

With respect to insurance required by this part: 

(a) Insurance contracts shall provide for payment by the insurer on be- 
half of the insured supplemental air carrier, within the specified limits of 


liability, of all sums which the insured carrier shall become legally obligated 
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to pay as damages for bodily injury to or death of any person, or for loss 


of or damage to property of others, resulting from the negligent operation, 
maintenance or use of aircraft in air transportation by the insured carrier, 

(ob) The liability of the insurer shall. apply to all operations by the 
insured carrier in air transportation. The liability of the insurer shall 
not be subject to any excJusion by virtue of violations, by the insured 
carrier, of any applicable safety or economic provision of the Federal 
Aviation Act of 1958, as amended, or Public Law 87-528; or of any applicable 
safety or economic rule, regulation, order, or other legally imposed re- 
quirement prescribed thereunder by the Federal Aviation Agency or the 
Civil Aeronautics Board, respectively. 

(c) The liability of the insurer shal. not be aentineent upon the 
financial condition, solvency, or freedom from bankruptcy of the insured. 

The limits of the insurer's liability for the amounts prescribed herein shall 
apply separately to each occurrence, and any payment made under the policy 
because of any: one occurrence shall not reduce the Liability of the insurer 
for payment of other damages resulting from any other occurrence. 

(d) Within ihe limits of liability herein prescribed, the insurer shall 
not be relieved from liability by any condition in the policy or any endorse- 
ment thereon, or violation thereof by the insured air carrier, other than 
the exclusions set forth in §208.13, or such other exclusions as may be 
individually approved by the Board. Cancellation of an approved policy shall 
be effected only upon written notice to the Board in accordance with §208.14(d). 


(e) Except for the geographical exclusions authorized in §208.13(g) and (h), 
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the coverage shall be worldwide. For good cause shown, however, the Board 
may waive this requirement or amend the certificate or other operating au- 
thority to describe the geographical areas actually served by the supple- 
mental air carrier. Authority for any general restriction (e.g., North 
American continent, Western Hemisphere, etc.) shall be recited in any en- 
dorsement containing a general restriction. 

§208.13 Authorized exclusions of liability. 

Unless other exclusions are individually approved by the Board, no 
policy or certificate. of insurance required by this part shall contain any 
exclusion other than the following authorized exclusions: 

"The insurance afforded under this policy shall not apply to: 

(a) Any loss against which the Named Insured has other valid and 
collectible insurance, except that the limits of liability provided under 
this policy shall be excess of the limits provided by such other valid and 
collectible insurance up to the limits certified in a Certificate of Insurance 
issued to the Civil Aeronautics Board in Washington, D. C., but in no event 
exceeding the limits of liability expressed elsewhere in this policy; 

(b) Any loss arising from the ownership, maintenance or use of any air- 
craft not declared to the Insurer in accordance with the terms and conditions 
of this policy; 

(c) Liability assumed by the Named Insured under any contract or agree- 
ment, unless such liability would have attached to the Insured even in the 
absence of such contract or agreement; 

(d) Bodily injury, sickness, disease, mental anguish or death of any 
employee of the Named Insured while engaged in the duties of his employment, 
or any obligation for which the Named Insured or any company as his Insurer 


may be held liable under any workmen's compensation or occupational disease lav; 
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(e) Loss of or damage to property owned, rented, occupied, or used by, 
or in the care, custody or control of the Named Insured, or carried in or on 


any aircraft with respect to which the insurance afforded by this policy 


applies; 


(f) Personal injuries or death, or damage to or destruction of property, 


caused directly or indirectly, by hostile or warlike action, including action in 
hindering, combating or defending against an actual impending or expected 
attack by any government or sovereign power, de jure or de facto, or military, 
naval, or air forces,. or by an agent of such government, power, authority or 
forces; the discharge, explosion, or use of any weapon of war employing atomic 
fission or atomic fusion, or radio-active materials; insurrection, rebellion, 
revolution, civil war or usurped power, including any action in hindering, 
combating, or defending against such an occurrence; or confiscation by any 
government or public authority. 

(g) Any loss arising from operations by the Named tngired within any 
country of the Sino-Soviet bloc or Cuba: Provided, That a, loss caused by mere 
misadventure in flying over or landing in such territory shall not be excluded. 
The "Sino-Soviet bloc" is defined to include Lithuania, Latvia, Estonia, 
Czechoslovakia, Bulgaria, Rumania, Hungary, Poland, Albania, East Germany 
(Soviet zone of Germany and Soviet sector of Berlin), Communist China, North 
Korea, North Vietnam, Outer Mongolia, and the Union of Soviet Socialist 
Republics; 

(nh) Any loss arising from operations by the Named Insured to or from 
installations of the Distant Early Warning System (DEWLine) or the Ballistic 


Missile Early Warning System (BMEWS)." 
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§ 208.14 Filing of certificates, endorsements and notices. 


(a) Certificates of insurance, endorsements, and notices of cancellation 


shall be filed in duplicate on forms prescribed and furnished by the Board. 
All documents shall be signed in ink by an authorized officer or agent of the 
insurer; no facsimile signatures will be accepted, 
Note: CAB Forms 606, 607, 608, and 609 are available,upon request, from 
the Publications Section, Civil Aeronautics Board, Washington, D. C. 
20428. 

(b) Endorsements that add previously unlisted aircraft to coverage or 
that delete listed, aircraft ffom coverage shall be filed with the Board not 
more than five (5) days after the effective date of such endorsement: Provided, 
however, That aircraft shall not be listed in the carrier's operations spec- 
ifications with the Federal Aviation Agency and shall not be operated unless 
liability insurance coverage has attached. 

(c) A supplemental carrier which intends to operate a charter flight 
to or from a country of the Sino-Soviet bloc or Cuba or to or from a DEWline 
or BMEWS installation and whose approved insurance coverage excludes opera- 
tions within such areas shall file an endorsement waiving the applicable ex- 
clusion, or a separate certificate of insurance expressly applicable to such 
flight, at least 30 days before the proposed flight date, unless the Board 
finds that waiver of this requirement is in the public interest, 

(a) Certificates of insurance approved by the Board shall not be can- 
celed by the insurer upon less than thirty (30) days' notice to the Board and 
the insured carrier by registered mail. An insured carrier shall not cancel 
an approved certificate during the effectiveness of any operating authoriza- 


tion from the Board unless the notice of cancellation is accompanied by a 
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replacement certificate of insurance, complying in all respects with this 


part and effective upon the date of cancellation of the approved certifi- 
cate and policy, or by a notice that the carrier has ceased | operations. 

(e) If any certificate of insurance, endorsemmt, notice of cancellation 
or other document relating to liability insurance required to be filed with 
the Board does not comply with these regulations, the Board will notify the 
air carrier and the insurer by registered mail, or by Veco: stating the 
deficiencies. If the carrier igs not notified of objections by the Board 
within 20 days after filing of any document, such document shall be deemed 
approved by the Board as complying with the requirements of this part, but 
Such approval may be rescinded by the Board upon reasonable notice. 

(f) 411 documents required to be filed with respect to liability insurance 
Shall be filed with the Oivil Aeronautics Board, Attention of Bureau of 
Accounts and Statistics, B-l2b, Washington, D.C. 20428, 

§208.15 Compliance. 

In addition to all other applicable sanctions provided by law or the regula- 
tions of the Board, operation in air transportation of any aircraft, or 
performance of services within any geographical area, to which Board-approved 
liability insurance does not apply shall be cause for immediate suspension 
of all operating authority, pursuant to section 401(n) (5) of the Act and Sub- 
part J of Part 302 of this chapter. 

Minimum Extent of Service 


§208.25 Minimum service requirements. 


Each supplemental air carrier shall perform services authorized by its 
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certificate or authority to engage in supplemental air transportation for at 
least 500 hours of revenue flight in any two consecutive calendar quarters. 
Failure to perform such minimam services wili be deomed to constitute a prima 
facie case for suspension of the carrier's operating authority pursuant to 
the provisions of section 4Ol(n)(S) of the Act: Provided, That the carrier 
may, within 15 days after the end of the two consecutive calendar quarters 

in which such failure occurred, show unusual circumstances constituting good 
cause why its operating authority should not be suspended. 

Operations and Tariffs 

$08.30 Prohibited advertising. 

(a) No supplemental air carrier shall advertise its services or hold 
itself out to the public as an air carrier authorized to engage in air 
transportation unless it includes the words “supplemental air carrier® in 
such advertising. 

(») No supplemental air carrier shall conduct business in any name 
other than that set forth in its certificate, except as expressly authorized 
by the Board. 

§208.31 Prohibited control of a supplemental air carrier. 

Control of a supplemental air carrier shall not, without prior application 
to and approval by the Board, be transferred, directly or indirectly, by 
assignment, transfer of voting stock, or otherwise, to any person who con- 
trolled, or participated in control of, as a partner, officer, or director, 
any air carrier theretofore found by the Board to have committed ‘mowing 
and willful violations of the Civil Aeronautics Act of 1938, as amended, the 


Federal Aviation Act of 1958, or any order, rule, or regulation issued pur- 


suant to said Acts during the period such’ person controlled or participated 
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in the control of said air carrier. Any such application may be approved 


by the Board with or without hearing. No such application ‘shall be denied 


unless the Board finds, after notice to said supplemental air carrier and 

the parties to the proposed transfer, and after opportunity for hearing, 
that, in the event the proposed transfer is consummated, said supplemental 
air carrier will thereby be rendered unfit, unwilling, or unable to conform 
to the provisions of the Federal Aviation Act of 1958, and the rules, regula- 
tions, and requirements of the Board thereunder. For the purposes of this 
section, a transfer of 20 per cent or more of the voting stock of the supple- 
mental air carrier shall be deemed to constitute prima facie evidence of a 
transfer of control so as to require the filing of an appropriate application 
with the Board. 

§208,.3la Written agreements with ticket agents. 

Each agreement between a supplemental air carrier and any ticket or cargo 
agent shall be reduced to writing and signed by all the parties thereto, if 
it relates to any of the following subjects: 

(a) The furnishing of persons or property for transportation; 

(o) The arranging for flights for the accommodation of persons or 
property; 

(c) The solicitation or generation of passenger or cargo traffic to be 
transported; 

(a4) The charter or lease of aircraft. 

§208.32 Tariffs and terms of service. 
(a) No air carrier shall perform any supplemental air transportation 


unless such air carrier shall have on file with the Board, pursuant 
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to Part 221 of this subchapter, a currently effective tariff showing all 
rates, fares, and charges for the use of the entire capacity or less than 
the entire capacity (as defined in §208.3(s)) of one or more aircraft in 
such supplemental air transportation and showing all rules, regulations, 
practices and services in connection with such supplemental air transportation, 
including eligibility requirements for charter groups not inconsistent with 
those established in this part. 

(bd) The total. charter price and other terms of service rendered pursuant 
to this part shall conform to those set forth in the applicable tariff on 
file with the Board and in force at the time of the respective charter flight 


and the contract mst be for the entire capacity or for less than the entire 


capacity (as defined in §208.3(s)) of one or more aircraft. Where a carrier's 


charter charge computed according to a mileage tariff includes a charge for 
ferry mileage, the carrier shall refund to the charterer any sum charged 
for ferry mileage which is not in fact flown in the performance of the 
charter: Provided, That the carrier shall not charge the charterer for ferry 
mileage flown in addition to that stated in the contract unless such 
mileage is flown for the convenience of and at the express direction of the 
charterer. 

{c) Reserved, 

(a) Each and every contract for a charter to be operated hereunder 
shall incorporate the provisions of §§208.10 through 208.15, inclusive, and 
§§208.33 and 208.33a, where applicable, concerning insurance and substitute 


transportation. 
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(e) The carrier shall require full payment of the total charter price 


or the posting of a satisfactory bond for full payment prior to the com- 
mencement of the air transportation. 

(£) In the case of a round-trip passenger charter, one-way passengers 
shall not be carried except that up to five percent of the charter group 
may be transported one way in each direction. This provision shall not be 
construed as permitting knowing participation in any plan' whereby each leg 
of a round trip is chartered separately in order to avoid the five percent 
limitation aforesaid.: In the case of a charter contract calling for two or 
more round trips, there shall be no intermingling of passengers and each 


- planeload or each plane-load group shall move as a unit in both directions. 


§208.33 Flight delays and substitute air transportation. 


Supplemental air carriers shall assume, and publish as part of the 
rules and regulations of their tariffs applicable to passenger service in 
interstate and overseas air transportation, the following obligations without 
prejudice, and in addition, to any other rights or remedies of passengers 
under applicable law: 

(a) Incase of flight delays of more than six hours beyond the departure 
time stated in the charter contract or four hours beyond ‘the time of departure 
stated on an individual flight ticket, the carrier, apoR revues’ and at the 
passenger's or charterer's option, (or in case of the engagement by one 
‘charterer of less than the capacity of an aircraft, at the option of any one 
charterer) must provide alternative air transportation at no additional cost 
to the passenger or charterer, or immediately refund the full value of the 


unused ticket or the unperformed charter contract. 
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(b) In case of additional flight delays enroute exceeding six hours 


for charter flights or two hours for individually ticketed flights, the 
carrier must, upon request and at the passenger's or charterer's option, 

(or in case of the engagement by one charterer of less than the capacity of 
an aircraft, at the option of any one charterer) furnish alternative trans- 
portation to the specified destination, or immediately refund the full value 
of unperformed transportation. The enroute delays shall be calculated without 
inclusion of any delay at departure but all additional delays at intermediate 
stops en route shall be added up in determining whether the limit of delay 
has been reached. 

(c) In case of flight cancellations or flight delays, refunds shall be 
paid immediately upon presentation of an unused flight coupon or upon demand 
of the charterer cr his representative (or in case of the engagement by one 
charterer of less than the capacity of an aircraft, upon demand of any one 
charterer or his representative) to the air carrier or its agent. 

(4) The rules and regulations in the carrier's tariffs governing 
immediate refunds or alternative transportation may provide for an exception 
in case of unavoidable delays due solely to weather. 

§208.33a Subdstitution or subcontracting. 

Supplemental air carriers may subcontract the performance of services 
which they have contracted to perforr only to air carriers authorized by the 
Board to perform such services. 

§208.34 Records and record retention. 

(a) Prior to performing any supplemental air transportation pursuant 

to this part,the carrier shall execute, and require the travel agent (if any) 


and charterer to execute, the form "Statement of Supporting Information" 
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(>) Each air carrier operating pursuant to this part shall comply 
with the applicable record-retention provisions of Part 249 of this sub- 
chapter, as amended, 

§208.35 Pavments, gratuities, and donations. 

(a) Neither a carrier nor a travel agent shall make any payments or 
extend gratuities of any kind, directly or indirectly, to any member of a 
chartering organization in relation either to air transportation or land 
tours or otherwise. 

(o) Neither a carrier nor a travel agent shall make any donation to 
a chartering organization or an individual charter participant. 

(c) Nothing in this action shall preclude a carrier from paying a 
commission (within the limits of §208.202) to a member of a chartering 
organization if such member is its agent, or restrict a carrier or a travel 
agent from offering to each member of the charter group such advertising 


and good will items as are customarily extended to individually ticketed 


passengers (e.g., canvas traveling bag or a money exchange computer). 
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SUBPART B - PROVISIONS RELATING TO MILITARY CHARTERS 


§208.100 Anplicability of subpart, 
This subpart sets forth the special rules applicable to military 
charters. 


§208.101 Minimum rates and compensation for air transportation performed 
for the military establishment. 


The authority conferred upon a supplemental air carrier pursuant to 


section 7 of Public Law 87-528, and/or a certificate of public convenience 


and necessity issued under sec. 401(d)(3) of the Act, insofar as it en- 
compasses the right to provide air transportation pursuant to contract with 
the military establishment of the United States or any branch thereof in 
foreign and overseas air transportation, and air transportation between the 
48 contiguous states on the one hand and the states of Alaska and Hawaii on 
the other hand, shall be subject to the condition that the rate or compensa- 
tion received by the carrier for any such air transportation is not less 
than that set forth in §288.7 of this subchapter, irrespective of whether such 
contract falls within the definition of short notice MATS charter service 
contained in §288.1 of this subchapter. 
§208.102 Substitute service. 

Supplemental air carriers are authorized to provide "substitute service" 
as defined in this part, subject to the provisions of Part 288 of this 


subchapter. 


SUBPART © - PROVISIONS RELATING TO PRO RATA CHARTERS 


§208 .200 Applicability of subpart. 


This subpart sets forth the special rules applicable to pro rata charters, 
other than those subject to Part 295 of this subchapter. 


Requirements Relating to Air Carriers 


§208.200a Solicitation and formation of a chartering group. 
(a) A carrier shall not engage, directly or indirectly, in any solicita- 


tion of individuals (through personal contact, advertising, or otherwise) as 
distinguished from the solicitation of an organization for a charter trip. 

(>) A carrier shall not employ, directly or indirectly, any person for 
the purpose of organizing and assembling members of any organization, club, 
or other entity into a group to mke the charter flight. 

§208.201 Pre-trip notification. 

Upon a charter flight date being reserved by the eerie or its agent, the 
carrier shall provide the prospective charterer with a copy of this Part 208.4 
The charter contract shall include a provision that the charterer, and any 
agent thereof, shall only act with regard to the charter in a manner consist- 
ent with this part and that the charterer shall within due time submit to the 
carrier such information as specified in $§208.21) and 208,215 and submit to 


each charter participant the information identified in §208.21). The carrier shall 


Copies of this part are available by purchase from the Superintendent of 
Nocuments, Washington, D. C.. 20402. Single copies will be furnished without 
harge on written request to the Publications Section, Civil Aeronautics Board, 
Washington, D. C. 2028. 
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also require that the charterer and any travel agent involved shall furnish 
it in due time for review before flight the information required in §§208.216 
and 208.204, respectively. 

§208.202 Agent's commission. 


The carrier shall not pay its agent a commission or any other benefits, 


directly or indirectly, in excess of five percent of the total charter price 


as set forth in the carrier's charter tariff on file with the Board, or more 
han the commission related to charter flights paid to an agent by a carrier 
certificated to render regular service on the same route, whichever is greater. 
The carrier shall not pay any commission whatsoever to an agent if the agent 


receives a commission from the charterer for the same service. 


Requirements Relating to Travel Agents 

§208.203 Prohibition against double compensation. 

A travel agent may not receive a commission from both the direct air 
carrier and the charterer for the same service. 
§208.204 Statement of supporting information. 

Travel agents shall execute, and furnish to air carriers, Section A of 
Part II of the Statement of Supporting Information attached hereto and made 
a@ part hereof, at such time prior to flight as required by the carrier to 


afford it due time for review thereof. 
Requirements Relating to the Chartering Organization 


§208.210 Solicitation of charter participants. 


As the following terms are defined in §208.3, members of the charter 


group may be solicited only from among the bona fide members of an organization, 


354 


a 


club, or other entity, and their immediate families, and may not be brought 


together by means of a solicitation of the general public. Solicitation of, 

as well as participation by, members of an organization with respect to 

charter flights shall extend only to the organization, or the particular 
chapter or unit thereof, which signs the charter agreement with the air carrier 
as the charterer. 

§208.211 Passengers on charter flights. 

Only bona fide members of the charterer, and their immediate families (except 
as provided in §208.212), may participate as passengers on a charter flight. The 
charterer must maintain a central membership list, avetiabie for inspection by 
the carrier or Board representative, which shows the date each person became a 
member. Solicitation of, as well as participation by, members of an organization 
with respect to charter flights shall extend only to the eueenies tion, or the 
particular chapter or unit thereof, which signs the charter agreement with the air 
carrier as the charterer. Where the charterer is engaging in round-trip transporta- 
tion, one-way passengers shall not participate in the charter flight except as pro- 
vided in §208.32(f). When more than one round trip is contracted for, intermingling 
between flights or reforming of plane-load or less than plane-load charter groups 
shall not be permitted and each such group must move as a unit in both directions. 
§208.212 Participation of immediate families in charter flights. 

The immediate family of any bona fide member of a charter organization may 
participate in a charter flight:- Provided, however, That this section shall not 

Oeply to study group charters. 


5/ Where the charter is based on employment in one entity or student status at a 


college, records of the corporation, agency or college will suffice to meet the 
requirement. 


§208.213 Charter costs, 

(a) The costs of charter flights shall be prorated equally among all 
charter passengers and no charter passenger shall be allowed free transporta- 
tion; except that (1) children under twelve years of age may be transported 
at a cnarge less than the equally prorated charge; (2) children under two 
years of age may be transported free of charge. 

(bd) The charterer shall not make charges to the charter participants 


which exceed the actual costs incurred in consummating the charter arrange- 


ments, nor include as a part of the assessment for the charter flight any 


charge for purposes of charitable donations. All charges related to the 

charter flight arrangements collected from the charter participants which 
exceed the actual costs thereof shall be refunded to the participants in 

the same ratio as the charges were collected. 

(c) Reasonadle administrative costs of organizing the charter may be 
divided among the charter participants. Such costs may include a reasonable 
charge for compensation to members of the charter organization for actual 
labor and personal expenses incurred by them. Such charge shall not exceed 
$300 (or $500 where the charter participants number more than 80) per round- 
trip flight. Neither the organizers of the charter, nor any member of the 
chartering organization, may receive any gratuities or compensation, direct 
or indirect, from the carrier, the travel agent, or any organization which 
provides any service to the chartering organization whether of an air trans- 
portation nature or otherwise. Nothing in this section shall preclude a 


member of a chartering organization who is the carrier's agent from receiving 
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a commission from the carrier (within the limits of §208.202), or prevent any 
member of the charter group from accepting such advertising and good will 
items as are customarily extended to individually ticketed passengers (e.ge5 

a canvas traveling bag or a money exchange computer). : 

(a) If the total expenditures, including among other items compensation 
to members of the chartering organization, referred to in paragraph (c) of 
this section, but exclusive of expenses for air transportation or land tours, 
exceed $750 per round-trip flight, such expenditures shall be supported by 
properly authenticated vouchers to be given to the carrier with the "Non- 
transatlantic Charter—Post Flight Report" required pursuant to §208.214. 
§208.214 Statements of charges. 

(a) Any ernstneamenes or statements by the charterer to prospective 
charter participants of the anticipated individual charge for the charter 
shall clearly identify the portion of the charges to be paid separately for 
the air transportation, for the land tour, and for the administrative expenses 
of the charterer. 


(bo) Within 15 days after completion of each one-way or round-trip flight, 


the charterer shall complete and supply to each charter participant and the 


air carrier involved a detailed report showing the charge per passenger trans- 
ported and the charterer's total receipts and expenditures. The report shall 
be submitted in the form of, and contain such information including the above 
as more fully specified by the "Non-transatlantic Charter - Post Flight Report," 


annexed hereto and made a part hereof. 
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§208.215 Passenger manifests. 

(a) Prior to each one-way or round-trip flight a manifest shall be 
filed by the charterer with the air carrier showing the names and addresses 
of the persons to be transported and specifying the relationship of each such 
person to the shanteber (by designating opposite his name one of the three 
relationship categories hereinafter described). The manifest may include 
"stand-by" participants (by name, address and relationship to charterer). 

(b) The relationship of a prospective passenger shall be classified 
under one of the following categories and specified on the passenger manifest 


as follows: 


(1) A bona fide member of the chartering organization at the time the 


organization first gave notice to its members of firm charter plans. 
Specify on the passenger manifest as "(1) member." 

(2) The spouse, dependent child or parent of a bona fide member who 
lives in such member's household. Specify on the passenger manifest as "(2) 
spouse" or "(2) dependent child" or "(2) parent." Also give name and address 
of member relative where such member is not a prospective passenger. 

(3) Bona fide members of entities consisting only of persons from a 
study group, or a college campus, or employed by a single Government agency, 
industrial plant, or mercantile company, or persons whose proposed partici- 
pation in the charter flight was permitted by the Board pursuant to request 
for waiver. Specify on the passenger manifest as "(3) special" or "(3) 
member" Where participants are from a study or campus group or from a Governe 


ment agency, industrial plant or mercantile company). . 
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(c) In the case of a round-trip flight, the above information must be 
shown for each leg of the flight and any variations ysteoan the outbound and 
inbound trips must be explained on the mnifest. 

(a) Attached to such manifest mst be a certification, signed by a duly 
authorized representative of the charterer, reading: 


The attached list of persons includes every individual who may participate 
in the charter flight. Every person as identified on the attached list (1) was 
a bona fide member of the chartering organization at the time the chartering 
organization first gave notice to its members of firm charter plans, or (2) isa 
bona fide member of an entity consisting of (a) students and educational staff 
of a single school, or (b) omployees of a single Government agency, industrial 
plant, or mercantile establishment, or (3) is a person whose participation has 
been specifically permitted by the Civil Aeronautics Board, or (4) is the spouse, 
dependent child, or parent of a person described hereinbefore and lives in such 
person's household, or (5) is a bona fide participant in a study group charter. 


(Signature) 


§208.216 Statement of supporting information. 


Charterers shall execute and furnish to air carriers Section B of Part II 
of the Statement of Supporting Information attached hereto and made a part 
hereof at such time prior to flight as required by the carrier to afford it 


due time for review thereof. 


SUBPART D - PROVISIONS RELATING TO SINGLE ENTITY CHARTERS 


§208.300 Applicability of subpart. 
This subpart sets forth the special rules applicable to single entity 


charters, other than those subject to Part 295 of this subchapter. 
§208.301 Tariffs to be on file, 


The provisions of §208.32(a) shall apply to charters under this subpart. 


359 


§208.302 Terms of service. 

(a) The total charter price and other terms of service shall conform to 
those set forth in the applicable tariff filed in accordance herewith and 
the contract shall be for the entire capacity or less than the entire capacity i 
of one or more aircraft as defined in §208.3(s). 

(b) The terms of service prescribed in §§208.10 through 208.15, inclusive; 
§§208.32(d), 208.33 and 208.33a shall be applicable in the case of single 
entity charters. 

§208.303 Commissions paid to travel agents. 

No direct air carrier shall pay a travel agent any commission in excess 
of five percent of the total charter price or more than the commission related 
to charter flights paid to ‘an agent by a carrier certificated to fly the 


same route, whichever is greater. 


SUBPART E - PROVISIONS RELATING TO MIXED CHARTERS 


§208.400 Applicable rules. 
The rules set forth in Subpart C of this part shall apply in the case 


of mixed charters, other than those subject to Part 295 of this subchapter, 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 
(SEAL) 


Note: The reporting requirements contained herein have been approved 
by the Bureau of the Budget in accordance with the Federal Reports Act 
of 1942. ; 
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NON-TRANSATLANTIC CHARTERS 


STATEMENT OF SUPPORTING INFORMATION# 
SAE ORTING INFORMATION? 


Part I + To be completed by air carrier for each single entity, mixed, or pro rata 
charter, (Where more than one round-trip flight is to be performed under 
the charter contract, clearly indicate applicability of answers.) 


Nama of transporting carricr: 
a 
Commencement date(s) of proposed flight(s): : 
(a) Going ee eed 
(>) Returning 
a 
Points to be included in proposed flight(s): 


(a) From to 
eee 

(b) Retuening from to 
— te 


ee 
(c) Other stops required by charterer: 


(a) . Type of aircraft to be used: 

; ; a 
(b) ‘Seating capacity: 
° ae CO 
(a) Total chartex price: 


(b) Does the charter price conform to tariff on file with the Board? 


(c) If pro rata or mixed charter, explain construction of charter price in 
relation to tariff on file with the Board. (In case of mileage tariff, show 
mileage for each segment involved and indicate whether segment is live or 


ferry.) 
_ OO 


(a) Has the carrier paid, or does it contemplate the payment of any 
commissions, direct or indirect, iu_comnection with the proposed flight? 
Yes / / No 

(b) If "yes!" give names and addresses of such recipients and indicate the 
amount paid or payable to each recipient. If any commission to a travel 
agent exceeds 5 percent of the total charter price, attach a statement 
justicying the higher amount under this regulation, 


—_—_—_——- 
Name and address of charterer: 


If charter is single entity, indicate purpose of flight: 
On what date was the charter contract executed? 

If the charter is pro rata, has a copy of Part.208 of the Civil Aeronautics 
Boaré's Economic Regulations been mailed to or delivered to the prospective 
charterer? Yes / / No / / a: 


* This must be retained by the air carrier for two years pursuant to the 
requirements of Part 249, but open to Board inspection, and to be filed 
with the Board on demand, 
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Part IIL - To be completed for pro rata or mixed charters only. 


Section A - To be supplied by travel agent, or, where none, by the air carrier 
or an affiliate under its control where either of the latter per- 
forms or provides any travel agency function or service (excluding 

' air transportation sales buc including tour artangements). 


1. Has the agent or, to his knowledge, have any of his principals, officers, 
directors, associates or employces compensated any member of the charter- 
ing organization in relation either_to the proposed charter flight or any 
land tour? Yes / / No / / 


Does the agent have any financial interest in any_organization rendering 
services to the chartering organization? Yes / / No / / 
If answer is "yes," explain: 


VERIFICATION 1/ 


State of 


i ee D 
County of ) 


Name 
the best of his knowledge and belief all the information presented in Part II, 
Section A of this Statement {s true and correct, 


68: 


» being duly sworn, deposes and says that to 


(Signature and address of travel agent 
or, if none, of authorized official of 
air carrier where such carrier cr an 
affiliate under its control performs 
any travel agency function or service 
(excluding air transportation sales 
but including land tour arrangements). 


Sworn to before me this day, the of 


ee | 
19 oe 


(Signature of person administering oath. 
Also, set forth here below the name,’ 
eddress, and authority of such person.) 


[Seal/ 


1/ Whoever, having taken an oath before a competent--person--that he will testi 
Yeclare, depose, or certify truly, or that any written testimony. declaration, 
deposition, or Certificate by him-subscribed,°is true, willfully and contrary to 


such oath states or subscribes any material matter which he does not believe to be 
true, is guilty of perjury, and shall, except as otherwise expressly provided by 
law, be fined not more than $2,000 or imprisoned not more than five years, or both. 


Title 18, U.S.C., 81621, : 
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WARRANTY 


Ti, represent and warrant that I have 
(Name) 
acted with regard to this charter operation (except to the extent fully and 
Oyrecifically explained in Part II, Section A) and will act with regard to 
such operation in a manner consistent with Part 208 of the Board's Economic 
Regulations. 


(Signature and address of travel agent 
or, if none, of authorized official of 
air carrier where such carrier or an 
affiliate under: its control performs 
any travel agency function or service 
(excluding air transportation sales 
but including land tour arrangements). 


Section B - To be executed by charterer 
All passengers were bona fide members of the chartering organization on 
the date when firm charter plans were first announced or are in the 
immediate familics (spouse, dependent children, or parents living in a 
member's houschold) of such members. Yes {/ / No { / 


Date when firm charter plans were first announced: 


There is a central membership list showing the date ‘each person became a 
member, Yes / / No / / 


_This central membership list is availabie for inspection at the following 
location 


Administrative cxpenses being assessed against charter passengers will not 
exceed $ e 


If the charter is round trip, the number of one-way passengers will not 
exceed: 


on first leg. 
on return leg. 


No member of the chartering organization has received or will receive any 
compensation or benefit, directly or indirectly, from the air carrier, the 
travel agent, or any organization providing services in relation to the 
air or land portion of the trip. 


wale 
VERIFICATION OF CHARTERER 1/ 


State of 


i et | 
County of ) 88: 
and 


(Name) (Name) 
being duly sworn, hereby separately depose and say that to the best of the 
knowledge and belief of each of them all the information in Part II, 
Section B, of this Statement is true and correct, 


re 
(Signature of person within organi- 
zation in charge of charter 
arrangements.) 


Swora to before me this day, the of 
19 J 


(Signature of person administering 
oath. Also, set forth here below 
the name, address and authority of 
such person.) 


[Seal/ 


(Signature and title of officer. 
This should be the chicf officer of 
the chartering organization excepc 
in the case of 2 school charter, in 
which case the verification mst be 
by a school official not directly 
involved in chartcr.) 


Sworn to before me this day, the 


(Signature of person administering 
oath. Also, set forth here below 
the name, address and authority of 
such person.) 


[Seal 


1/ See footnote 1 on page 38. 
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WARRANTY OF CHARTERER 


(Name) 
epresent and warrant that the charterer has acted with regard to this char- 
ter operation (except to the extent fully and specifically explained in 
Part II, Section-B), and will act with regard to such operation, in a manner 
consistent with Part 208 of the Board's Economic Regulations. 


(Signature of person within organi- . 
zation in charge of charter 
arrangements.) 


(Signature and title of officer. 
This should be the chief officer of 
the chartering organization except 
fa the case of a school charter, in 
which case the warranty must be by 
a school official not directly 
involved in charter.) 


VERIFICATION OF EMPLOYER 1/ 


(To be furnished where eligibility to participate in charter is dependent 
upon cmployment by a particular entity.) 


State of 883 
County of ) 


» being duly sworn, deposes and says that to 


(Name) 
the best of his knowledge and belief solicitation for this charter has been 


confined to persons employed by 


(Name of employer: entity) 
or persons in the immediate families of such employees. 


(Signature and title of authorized 
official of employer.) 


Osworn to before me this day, the of 
be eee 


— 


1/ See footnote 1 on page 38. 


(Signature of person administering 
Oath. Also, set forth here below 
the name, address, and authority of 


such person.) 
Seal) 


WARRANTY OF AIR CARRIER 


To the best of my 
this statement includi 


with regard to 
manner consistent with Part 208 of the Board's Economic Regulations. 1/ 


(Signature and title of authorized 


official of air carrier.) 


1/ Any air carrier, or any officer, agent, employee, or representative 


thereof, who shall, knowingly and willfully, fail or refuse to keep or 
preserve accounts, records and memoranda in the form and manner prescribed 
by the Board, or shall, knowingly and willfully, falsify, mtilate, or alter 
any such report, account, record or memorandum, shall be guilty of a mis- 
demeanor and, upon conviction thereof, be subject for each offense to a 

fine of not less than $100 and not more than $5,000. Title 49, U.S.C. 


§1472. 
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NON-TRANSATLANTIC CHARTERS 
POST FLIGHT REPORT 


INSTRUCTIONS 


gue charterer shall complete and file a report in this form with the 
air carrier within 15 days of each one-way or round-trip charter flight. 
A teport in this form shall also be furnished each charter participant by 
the charterer within 15 days after completion of cach One-way or round- 
trip charter flight. : 


1. Name of carrier: < 
2. Name of chartering organization: : 

; 
3. Analysis of charterer's receipts; 


(a) 


(No, of one-way psgrs.) 


x 
(Charge per psgr. 1/ (including 


amounts later refunded)) 


(No. of round-trip psgrs.) 


(Charge per psgr. 1/ (including 


amounts later refunded)) 


(¢) Receipts from other sources (explain) 
a 

(4) Total receipts / (a) #(b) #(c)/= 

4. Analysis of charterer's expenditures: 


Item of 
expenditure 2/ Paid to 3/ 


Total 4/ 


1/ I£ charter cost was not divided equally among all participants actually 
transported, indicate clearly the individual amounts collected and the number 
of passengers paying each such amount. Hiepeech 

2/_ AS a separate item there should be listed here a total of all the amounts 
Fefunded to the charter participants; also list separately air transportation, 
land tour, and ere icnans petal " ” 

3/ Disclose any relationship to charter organization, 

z If this fp d does not agree with item 3(a)° submit an explanatory statement 
as to the reasons therefor, ee | 


é 
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VERIFICATION 5S/ 


State of ) 83: 
County of ) 


I, , being duly sworn, hereby depose and 
say that this report has been prepared oy me or under my direction, that I have 
carefully examined it and that to the best of my knowledge and belief it is a 
complete and accurate statement, and a copy hereof has been distributed to each 
charter participant, 


(Signature of person in charge of 
charter arrangements.) 


Sworn to before me this day, the 


of > 


(Signature of person administering 
oath. Also, set forth here below 
the name, address, and authority of 
such person.) 


[seal/ 


S/ Whoever, having taken an oath before a competent--person--that he will testify, 
declare, depose, or certify truly, or that any written testimony, declaration, 
deposition, or certificate by him subscribed, is true, willfully and contrary to 
such oath states or subscribes any material matter which he does not believe to be 
truce, is guilty of perjury, and shall, except as otherwise expressly provided by 
law, be fined not more than $2,000 or imprisoned not more than five years, or both, 
Title 18, U.S.C., 81621. 
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Order No, b=23600 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of April, 1966 


Docket 13795 et al. 


SUPPLEMENTAL OPINION AND ORDER 
ON RECONSIDERATION 


Petitions for reconsideration of the Board's opinion and order in 


the above-entitled proceeding (Order E-23350, March = ee and 
al i 
for other relief, have been filea by various parties. Answers in 
2/ 
support of, and in opposition to, the petitions have also been filed. 


Upon consideration of the matters submitted, we find that except to the 
extent hereinafter indicated, reconsideration of our decision, or the 
grant of the other relief requested, is sot warranted. 

1. Conner Air Lines and Holiday Airways, whose applications for 
supplemental certificates were denied now request that the recora be 
reopenea for further hearing on their qualifications. They contend that 
since: the Board reopened that record to give ONA and Standard a second 


chance to establish fitness and ability they should be ‘afforded a similar 


T/ MAXLCO Airlines, American Flyers Airlines, American Society or 
Travel Agents, Capitol Airways, Conner Air Lines, Creative Tour Operatoz's 
Assn., Holiday Airways, Joint Intervenors, Overseas National Airways, 
Saturn Airways, Trans International Airways, United States Overseas Air- 
lines, World Airways, and Zantop Air Transport. 

2/ Answers were submitted by Airlift International], American Society 
of Travel Agents, Bureau of Operating Rights, Capitol, ‘Creative Tour 
Operators Assn., Flying Tiger Line, Joint Intervenors, and Saturn. 


aA 


opportunity, and that further hearings would not prejudice the case of 
any other applicant. 

Although on the record before it the Board could not find ONA ana 
Standard qualified, there were special circumstances affecting those 
carriers which fully justified further hearings on their applications. 
Thus, the Board had knowledge that, contrary to the record in this pro- 
seeding which showed that ONA was dormant, ONA had resumed operations as 
a@ supplemental air, carrier under its interim certificate and was currently 
providing services. Further, the Board had before it for decision the 
Keopened Transatlantic Charter Investigation, Docket 11908 _et+_al., in which 
the hearing examiner, on a more recent record, had found ONA fit, willing, 
and able, and had recommended that it be issued a certificate authorizing 
it to provide transatlantic charter services. In the case of Standard, 
the Board only a short time before its decision in this case hada issued 
a decision in another proceeding in which it found Standard qualified to 
fperovide services as a supplemental air carrier and terminated the prior 
suspensior of the carrier's interim certificate authorizing it to engage 
in supplemental air transportation. While the Board could not rely on 
the records in those cases in disposing of the carriers' qualifications 
in the present proceeding, it obviously could not close its eyes to the 


signiticant changes that have occurred. There were no comparable considera~ 


tions that would warrant further hearings on the applications of Conner 


and Holiday. 
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Holiday and Conner have not established error in the Board's prior 
sonclusion that they are not fit, willing, and able, nor have they presented 
new matters that would warrant reopening the record for further hearing 
on their qualifications. Holiday alleges, inter alia,that it now owns a 
DC-3 aircraft, that it; has made a substantial deposit eae the purchase 
of a DO-7 aircrart to be delivered to it within a few days of the filing 
of its petition, that it has been successful in developing a major contract 
source for the utilization of the DC-7, and that it has additional commit- 
ments for financing its proposed operatior:. Holiday was given a full oppor- 
tunity to present to the examiner all relevant evidence bearing on its fitness. 
Indeed, the examiner held the record oper: to afford the eipiicent an oppor- 
tunity to submit a contract with a large firm to utilize its services which 
the applicant alleged was imminent. It failed to avail itself of the 
opportunity ufforded it. 

Although Holiday now makes various assertions as to its current 
qualifications, it has not, with the exception of the claimed ownership of 
2 D0-3 aircraft, backed its allegations with supporting data. Thus, it has 
rot attached copies of the contract that it claims to Ravel susceeet uly 
developed, of specific agreements covering new financial commitments, of 
the contract for the purchase of the DC-7, or of the financiai arrangements 
under which it is being purchased. In short, the petition, viewed against 
the background of the numerous shortcomings of Holiday's presentation at the 
hearing before the examiner, falls far short of the type of specific showing 
shat would warrant vacating the Board's prior determination and reopening 


the record for further hearing on the applicant's qualifications. 


ue 


2. ONA seeks reconsideration of the Board's action directing further 
hearings on its application, and requests that the Board determine its 
current fitness by taking official novice of its Form 41 reports, of the 
record in the ieopened Transatlantic Charter investigation, supra, or both, 
OivA alleges that the further hearings will place it at a competitive 
disadvantage, since it will lack in the interim the inciusive tour authority 
granted otner applicants; will prejudice its equipment-financing plans; 
and will deprive it of comparative consideration with other applicants for 
overseas and international authority. 

We will deny ONA's petition. Although the burden that the further 
hearings may place on ONA is regretinble, we conclude that under the cir- 
cumstances here the Board would not be justified in evaluating the appli- 
cant's fitness on the basis of raw Form 41 data which the parties to the 
proceeding have not had an opportunity to chailenge, or upon evidence in 
anotner proceeding involving different parties and issues. However, in 
order to expedite the hearings, we will direct that the record in the 
Reopened Transatlantic Charter Investigation relating to ONA's fitness to 


provide transatlantic charter services be consolidated into, and made a 
3/ 


part of, the record in the reopened proceeding. 


37 We will leave to the examiner the procedures for designating the 
portions of the record upon which the parties wish to rely, and for insuring 


that the parties are accorded the opportunity of rebutting such evidence. 


Sis 
Pending Board decision on its application, ONA will be free to apply 
for an amendment of its interim certificate that will authorize it to 
operate inclusive tour charters pursuant to the provisions of Part 378 


of the Board's regulations. 


3. AAXICO requests that the Board reconsider the denial of 


its application and defer action on it. Since the Board by Order E-22680 
approved the merger of AAXICO into Saturn, AAXICO's independent application 
in the present proceeding was treated as moot. 

However, as AAXICO points out, a petition for review of the Board's 
order is now pending in court and it is possible for the merger to be set 
aside and for AAXICO to reemerge as an operating entity. ‘We will, there- 
fore, grant the carrier's request and defer action on AAXICO's application 


until further order of the Board. 
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4. The applicants granted supplemental air carrier certificates have 
raised a number of objections to Revised Part 208 of the Board's Economic 
Regulations governing their domestic charter operations. The primary focal 
points of the carriers' objections in this regard are the various reporting, 
record retention and documentation requirements which would be imposed for 
the first time on domestic charters by Part 208. It is alleged that these 
requirements are unnecessary and unduly burdensome and that the supplementals 
will be placed at a competitive disadvantage since similar obligations are 
not imposed at the present time by Part 207 of the Board's Economic Regulations 
with respect to domestic charters performed by scheduled carriers. On recon- 


sideration, we have determined to delete these requirements, at least for 


the present, subject to a study of the matter on an industry-wide basis. 


However, contrary to the requests of the supplementals, we have decided 
to retain intact those regulatory provisions concerning charterworthiness of 
affinity groups. These provisions, which are derived from Part 295, were at 
issue in this proceeding and are designed to assure that charter groups are 
bona fide. Moreover, there has been no showing that the imposition of these 


requirements will place supplemental carriers at a significant competitive 


2/ The reports or documents to which reference is made are Statements of 
Supporting Information 4§§208.34(a), 208.204 and 208.216), Post Flight Reports 
(§208.214(b)), and passenger manifests (§208.215). 

We are retaining, however, that portion of §208.215 (Passenger manifests) 
which requires the charterer to file with the carrier the names and addresses 
of the passengers. This will enable the carrier, in turn, to comply with 
$208.4, which requires it to maintain such information for each charter trip. 
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disadvantage with respect to charters performed by scheduled carriers pur- 
suant to Part 207. 

We are also rejecting the proposal that the travel agents' commission 
on supplemental charters be increased to 10 percent of the charter price. 
Under §£ 208.202 and 208.302 the commission has been set at 5 percent or at 
the rate paid by certificated carriers for similar service, whichever is 
greater. There is no showing that this rate, which is generally paid for 
domeswic agency generated traffic, will not provide seagate incentives for 
development of charter business. 

It has also been requested that applications for a waiver from the 
regulatory provisions should be fileable up to 10 days prior to the charter 
flight, rather than 30 days. While not adopting hig partiowles change, in- 
asmuch as the Board normally needs the full 30 days to process a waiver 
request, we are amending §208.3a to provide that a waiver application filed 
less than 30 days prior to the flight may be accepted in emergency situations 
where the circumstances warranting the waiver did not exist 30 days prior to 
the flight. 

Capitol urges that §208.101, as well as condition (1) of the supplemental 
certificates, be amended to exclude one-way services purchased by the military 
under commercial charter tariffs from the minimum rates in Part 288. This 
proposal was presented for the first time on reconsideration, although ad- 


6/ 


dressed to a regulatory provision which has been in effect for several years. 


185 :;/ We intend to initiate appropriate proceedings to bring Parts 207, 208 and 
295 into conformance. 
6/ The predecessor to §208.101, and substantially identical thereto, is 
former §208.30, which has been in effect since 1962. 
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Accordingly, disposition of this question cannot be made on the basis of 
tne present record. The Board will, however, devote further study to the 
matter, with a possible view toward institution of an appropriate rule 
" making proceeding. 

5- Several parties urge that a number of changes should be made to 
Part 378 of the Board's Special Regulations, which governs the operation 
of inclusive tour charters. Among the proposals advanced by the trunklines 
are the following: (a) prohibiting return transportation to any tour par- 
ticipant who failed to accompany the group to all three intermediate stops; 
(>) prohibiting the performance, or holding out, of scheduled tour service; 
(c) deleting the provision (§378.2(b)(5)) which permits an aircraft under 
charter to one tour operator to carry tour groups of at least hO participants; 
(a) deleting the provision (§378.30) which allows a waiver of the provisions 
or Part 378 under certain circumstances. We rind that the foregoing proposals 
would be unduly burdensome and restrictive and unnecessary to prevent diver- 
sion of scneduled traffic or to assure the integrity of the charter concept. 
Accordingly, they will not be adopted. 
7/ We have made certain amendments to Part 208 to make clear that (1) the 
requirement that the charter price be paid in advance, (2) the restrictions 
against carriage of one-way passengers on round-trip flights and against in- 
termingling cf passengers under contracts for two 1 more round-trip flights, 
and (3) the requirement that the carsier shall refund to the charterer any sum 
charged for ferry mileage which is not in fact flown, are not applicable to 
single entity and military charters. See §§208.103, 208.301. 

This regulation was issued as SPR-14 in conjunction with the original 
opinion. 
9/ We are also rejecting the request of the Creative Tour Operators! Associe 
ation (CTOA) that tours be allowed to commence despite the fact that a group 
numbers less than 40 at departure time, provided that the tour be "held out" 


for a minimum of 40 passengers. Such an amendment would render §378.2(b) (5) 
unenforceable. 
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Amendments to the minimum price provision (§378.2(b)(4)) have been 
10/ 
advanced both by the trunkline carriers and by CTOA. However, for the 


reasons set forth in our original decision, we believe this provision as 
currently constituted represents a reasonable accommodation of the various 
conflicting interests. We will also reject, as being without support, 
CTOA's request to exclude from the definition of "tour operator" anyone who 
himself is, or is controlled by, a hotel or other person who will par- 
ticipate in furnishing goods and services to the tour passengers. We are 


not persuaded at this time that such a definition is necessary to prevent 
11/ 
unfair competition among tour operators, in view of the conditions 


imposed by Part 378 upon tour operations. 

Finally, CTOA and the American Society of Travel beset (ASTA) contend, 
as they did in the original proceeding, that the surety bond amount of twice 
the charter price is excessive end out of proportion to the risk involved. 


There has been no showing, however, that the bond would result in excessive 
12/ 
costs. if the cost subsequently proves in fact to be unduly burdensome, 


10/ The trunxlines argue that the tour price should be keyed to basic, 
rather than promotional or discount, scheduled fares, while CTOA contends 
that the price formula should provide for ‘1) a construction including the 
lowest cost form of transportation (i.e., surface transportation) between 
intermediate tour stops and (2) use of scheduled propeller fares where the 
tour transportation is provided via such aircraft. 

11/ As originally adopted, Part 378 would preclude supplemental air carriers 
from acting as tour operators. We are expanding this provision to cover all 
direct air carriers. (See §378.2(d)). It should also be noted that control 
relationships between air carriers and tour operators are prohibited by 
section 408 of the Act in the absence of Board approval. (See $378.3). 

12/ CTOA estimates that the bonding cost for a tour having a $30,000 charter 
price would amount to approximately $13.13 per passenger for a 180 seat 
aircraft. 
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appropriate changes in this provision can be accomplished at that time. We 


also reject the suggestion that the carrier should be required to assume a 


portion of the bonding obligation. Any arrangement made by the tour operator 


to insulate himself against the carrier's failure to perform should be left 
to the tour operator and the carrier, thus leaving the tour participant to 


look, in the event of an aborted tour, to the tour operator, who has the 
13/ 
primary responsibility in such a situation. 


13/ We have determined on our own initiative to amend Part 378 so as to 
delete the verification requirements contained therein, which impose the 
burden of obtaining notarizations. These requirements are unnecessary in 
view of 18 U.S.C. 1001, which imposes criminal punishment for false state- 
ments made in documents such as those required under Part 378, 


-ll - 
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&. The award of inclusive tour and split charter euthority to 

ine supplemental carriers was made by a two-to-one vote; and itis 

asserted that the decision is invalid in light of the recent decision 

by the United States Court of Appeals for the Ninth event in Flotill 
Products v. Federal Trade Commission (No. 19,521, March 16, 1966). The 
Court there held (p. 7 of slip opinion) that an order of the five member 

FIC "must be supported by three members in order to" be enforceable. 
Chairman Murphy has now qualified himself and cast his vote with Vice Chair- 
man Murpny and Member Minetti in favor of the inclusive tour and split 


charter awards, and the decision now has the support of a majority of the 


eo 
Board. In these circumstances, the Flotill decision is inapposite to 


une factual situation presented, and, in our view, does not in any event 
15/ j 
govern proceedings before this Board. 


7. Tne trunklines have requested that the Board stay the effective- 


ness of the inclusive tour and split charter authority granted to the 
supplemental carriers until final judicial resolution of the legal 
question of whether the Board has the statutory authority to permit 


supplementals to provide such service. In support of their motion, 


14/ There is appended to this order a separate statement by Member Adams 
setting forth his reasons for not participating in the decision in this 
proceeding. 

15/ Unlike the Federal Trade Commission Act, the Federal Aviation Act 
specifically provides (Section 201(c)) that "|t jnree of the members shall 
constitute a quorum of the Board." The Flozill decision recognized, we 
believe, that the reasonable construction of this specific conpressional 
provision "would be that a majority of a quorum would be sufficient to 
render a decision" (slip opinion, p. 6). The Board members unanimously 
concur in the view that a decision by a majority of a quorum is legally 
sufficient under the Federal Aviation Act. 
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the trunklines argue that (1) the question of whether the Board has 
the statutory power to grant such authority is close; (2) the grant of 
a stay would not adversely affect the supplementals, but a denial 
thereof would have a substantially damaging impact on scheduled car- 
riers; and (3) chaotic results would follow if in the midst of a 
massive tour program the court invalidates the Board's decision. 

We have determined to deny the motion. Apart from our view that 
we have correctly interpreted the statute, there is no showing that 
the trunkline carriers will suffer any significant adverse impact 
from the prompt implementation of the authorizations. As we found in 
our original opinion, the extent to which persons patronizing inclusive 
tours would otherwise travel by air can only be the subject of specula- 
tion, and such diversion from scheduled services as may be occasioned 
by inclusive tour charters will be insignificant in relation to the 
total traffic and traffic growth of the trunkline carriers. The same 


is clearly true of the split charter authority. Moreover, grant of a 


stay pendente lite would deny to the public the benefits of a new low- 


cost transportation service for an extended period of time. The car- 
riers' prediction of chaotic results following any judicial reversal 

of our inclusive tour determination appears grossly overstated. There 
is no reason to believe that any tour group will be stranded or that 
the courts or the Board will be unable to deal appropriately with any 
hardship situations which might arise. ‘Io be sure, a judicial reversal 


might require a number of persons to alter their future vacation plans, 
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put that contingency does not justify depriving the general public as wel. 
as the supplemental carriers of the gary of igoiueire tours while this 
matter is being litigated in the courts 

We have considered the remaining matters set forth:in the various 
petitions filed herein and find that they do not warrant the relief requested. 

ACCORDINGLY, IT IS ORDERED: 

1. That there be and hereby are adopted and issued concurrently 
herewith amendments to Parts 208 and 378 of the Board's Regulations, to 
ve effective on May 13, 1966. 

2. Tnat the portion of the record in the Reopened Transatlantic 
Charte> Investigation, Docket 11908 et al., relating to ONA's fitness, be 
and it hereby is consolidated into and made a part of the record in the 
Reopened Supplemental Air Service Proceeding, Docket 13795 et al. 

3. That tiie motion of the Joint Interveners for a stay of the 
effectiveness of Order E-23350, dated March 11, 1966, be and it hereby is 


denied. 


4. That final action on AAXICO's application in this proceeding be 


ana it hereby is deferred until further order of the Board. 


16/ The bonding requirements imposed by our regulation are such 
as to insure that the tour price will be refunded to the purchaser in 
the event of nonperformance. 
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5. That, except to the extent indicated herein, all motions and 


all petitions for reconsideration and other relief filed herein be and 
they hereby are denied. 
Chairman MURPHY, Vice Chairman MURPHY and Member MINETTI, concurred 
in the above opinion and order, with the Chairman filing the attached statement, 
Member GILLILLAND filed the attached concurrence and dissent. Member ADAMS 


did not participate, filing the attached statement of reasons therefor, 


HAROLD R. SANDERSON 


Secretary 


MURPHY, CHAIRMAN, CONCURRING: 


I join with the other Members of the Board in rejecting the 
argument that a majority of a quorum of three cannot make final and . 
binding determinations. Nevertheless, in view of the claim made by 
the joint iatervenors that the Boardts determination on inclusive 
tours failed for want of the affirmative vote of a majority of the 
Board, and in order to avoid any possible question as to the validity 
of the Board's decision in this regard, I have determined to par- 
ticipate. On the basis of the record in this proceeding, I have 
concluded that the cecisions of the majority on the issues, together 
with the supporting reasons, are sound. I therefore concur in the 
findings and conclusions made in the opinion annexed to Order E-23350, 
March 11, 1966, and join in the instant opinion and order on recon- 


sideration. 


/s/ CHARLES S. MURPHY 


GILLILLAND, MEMBER, CONCURRING AND DISSENTING: 

I would grant the petitions insofar as they request recon- 
sideration of the Board's holding that statutory authority exists 
permitting all-expense tour charters. The dissent attached to 
Order E-23350, March 11, 1966, clearly shows that the decision is 


contrary to law and policy. Further, the petitions that request 


changes in Part 378 should be granted. Such changes would maintain 


the integrity of the group concept, minimize diversion from the 
scheduled carriers, and tend to prevent all-expense tour charters 


from becoming individually ticketed, cutrate, scheduled service. 


/3/ WHITNEY GILLILLAND 


STATEMENT OF MEMBER ADAMS: 

In my judgment, the contention that three Members must concur 
as a prerequisite to valid Board action lacks merit. eieeven: under 
the circumstances I deem it appropriate to set forth briefly the 
reasons for my non-participation. 

During 1961 and early 1962, while I was serving as Director of 
the Board's Bureau of Enforcement, I supervised a series of investi- 
gations of each of the supplemental air carriers. One of the purposes 
of these investigations was to develop information bearing upon com- 
pliance disposition for possible use in proceedings for dperating 
authority under any new statute which might be enacted. 

One of the issues in the present case is whether the applicants 
are "fit" and this includes the issue of compliance disposition. In 
point of fact, little or no evidence with respect to compliance 
disposition was introduced in the instant case, and none of the parties 
opposing certification did so on compliance grounds. Nevertheless, 
under the foregoing circumstances, whether or not as a technical matter 


I may be disqualified, I elect not to participate in the ' proceedings. 


/s/ JOHN G.: ADAMS 


Regulation No. ER-l,62 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Economic Regulations . 
Amendment No. 1 ' to Revised 
Part 208 

Effective: May 13, ¥9 
Adopted: April 29} 1966 


PART 208 - TERMS, CONDITIONS AND LIMITATIONS OF 
CERTIFICATES TO ENGAGE IN SUPPLEMENTAL AIR TRANSPORTATION 


AMENDMENTS ADOPTED ON RECONSIDERATION 


By Order E-23350, adopted March 11, 1966, in the Supplemental Air 
Service Proceeding, Docket 13795 et al., the Board adopted and issued 


concurrently therewith Revised Part 208 of the Board's Economic Regula- 
V/ f 
tions , which contains all the regulatory provisions pertaining to the 


domestic charter operations of the supplemental air carriers certificated 


under section 401 of the Federal Aviation Act, except those rules appli- 
2/ 
cable to inclusive tour charters. In its opinion on reconsideration in 
2 
the Supplemental proceeding, the Board has determined, for the reasons 


set forth therein, to amend Revised Part 208 in a number of respects. 
The discussion of these amendments, which normally accompanies the amended 
rule, is contained in the aforesaid opinion. 


17 Regulation No. ER-454. 


2/ Inclusive tour charters are governed by Part 378 of the Board's Special 


Regulations, 
Order E-23600, adopted on April 29, 1966. 


‘4/ Id., pp. 6-8. 
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For the reasons set forth in Regulation ER-454, the Board finds that 
further notice and public procedure hereon are unnecessary and not in the 
public interest. Accordingly, the Board hereby amends Revised Part 208 
of its Economic Regulations (14 CFR Part 208) » effective May 13, 1966, in 
the following respects: 

1. By deleting §§208.204, 208.216 ana 208.303 from the Table of 
Contents and revising certain titles of the remainder thereof to read as 


follows, and by adding new section 208.103: 


Sec. 
% % * 


208.34 Record retention. 


* * * 


208.103 Tariffs and terms of service, 

* * * 
208.301 Tariffs and terms of service, 
208.302 Commissions paid to travel agents. 


# % % 


2. By revising §208.3a to read as follows: 


§208.3a Waiver, 


A waiver of any of the provisions of this part may be granted by the 
Board upon the submission by an air carrier of a written request therefor 
not less than 30 days prior to the flight to which it relates provided such 
a waiver is in the public interest and it appears to the Board that specia] 
or unusual circumstances warrant a departure from the provisions set forth 


herein. Notwithstanding the foregoing, waiver applications filed less than 30 
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days prior to a flight may be accepted by the Board in emergency situations 
in which the circumstances warranting a waiver did not exist 30 days before 
the flight. 
3. By deleting §208.34(a) so that §208.34 reads as follows: 
§208.34 Record retention. 

Each carrier operating pursuant to this part shall Scaniy with the 
applicable record-retention provisions of Part 249 of this subchapter, as 
amended. 

4. By revising §208.35(c) to read as follows: 

§208.35 Payments, gratuities and donations. 

+ % cS # * 

(c) Nothing is this section shall preclude a carrier from paying a 
commission (within the limits of §§208.202 and 208.302) to a member of a 

chartering organization if such member is its agent, or restrict a carrier 
or a travel agent from offering to each member of the charter group such 
advertising and good will items as are customarily extended to individually 
ticketed passengers (e.g., canvas traveling bag or @ money exchange computer! 

5. By adding new §208.103 which reads as follows: 

§208.103 Tariffs and terms of service. 


The provisions of §208.32 shall apply to charters under this subpart 


except that paragraphs (e) and (f) and the second sentence of paragraph (b) 


of such section shall not be applicable. 


6. By revising §208.201 to read as follows: 


§208.201 Pretrip notification. 
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Upon a charter flight date being reserved by the carrier or its agent, 
the carrier shall provide the Prospective charterer with a copy of this 
Part 208. The charter contract shall include a provision that the 
charterer, and any agent thereof, shall only act with regard to the 
charter in a manner consistent with this part and that the charterer shall 
within due time submit to the carrier such information as specified in 
§208.215. 

7. By deleting §208.204,. 

8. By deleting §208.214(b) so that §208.214 reads as follows: 

§208.214 Statements of charges. 

Any announcements or statements by the charterer to prospective charter 
participants of the anticipated individual charge for the charter shall 
clearly identify the portion of the charges to be paid separately for air 
transportation, for the land tour, and for the administrative expenses of 
the charterer, 

9. By revising §208.215 to read as follows: 

§208.215 Passenger manifests. 

Prior to each one-way or round-trip flight a manifest shall be filed by 
the charterer with the air carrier showing the names and addresses of persons 
to be transported in interstate or overseas air transportation. 

5/7 Copies of this part are available by purchase from the Superintendent of 
Documents, Washington, D. C. 20402. Single copies will be furnished without 


charge on written request to the Publications Section, Civil Aeronautics Board, 
Washington, D. C. 20428. 


10. By deleting §208.216. 

ll. By revising §208.301 to read as follows: 
§208.301 Tariffs and terms of service. 

The provisions of §208.32 shall apply to charters under this subpart 
except that paragraphs (e) and (f) and the second sentence of paragraph (b) 
of such section shall not be so applicable. 

12. By deleting §208.302 and redesignating §208.303 (Commissions paid 


to travel agents) as §208.302. 


13. By deleting the forms (Statementof Supporting Information and Post 


Flight Report) attached to the regulation. 


(Sections 204(a), 72 Stat. 743; 49 U.S.C. 1324. Interpret or apply secs. 
401(d)(3), 401(n), 407 and 417 of the Federal Aviation Act of 1958, as 
amended; 76 Stat. 143; 49 U.S.C. 1371(d)(3); 76 Stat. 144; 49 U.S.C. 1371(n); 
72 Stat. 766; 49 U.S.C. 1377; 76 Stat. 145; 49 U.S.C. 1387; and sec. 7 of 
Public Law 87-528, 76 Stat. 146.) 


By the Civil Aeronautics Board: 


(SEAL) 


NOTE: This is Amendment No. 1 to Part 208 effective May 13, 1966. 
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Regulation No. SPR-15 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Special Regulations 
Amendment No. 1 to Part 378 
Effective: May 13, 1966 
Adopted: April 29, 1966 


PART 378 - INCLUSIVE TOURS BY SUPPLEMENTAL AIR CARRIERS 
AND TOUR OPERATORS 


AMENDMENTS ADOPTED ON RECONSIDERATION 


By Order E-23350, adopted March 11, 1966, in the Supplemental Air 
Service Proceeding, Docket 13795 et al., tHe Board adopted and issued 
concurrently therewith new Part 378 of the Board's Special mannaincou 
which contains the provisions governing the operation of inclusive tour Py, 
charters. In its order on reconsideration in the Supplemental Proceeding , 
the Board determined, inter alia, to amend Part 378 so as to delete any 
verification requirements imposed therein. This action was prompted by 
the belief that such requirements are unnecessary in view of 18 U.S.C. 

1001, which imposes criminal punishment for false statements made in docu- 
ments such as those required under Part 378. The Board also decided on 
reconsideration to anend §378.2(d) so as to preclude all direct air carriers, 
rather than supplementals alone, from acting as tour operators. 

For the reasons set forth in Regulation SPR-14, the Board finds that 
further notice and public procedure hereon are unneeessary and not in the 


1/ Regulation SPR-14. 


2/ Order No. E-23600, adopted on April 29, 1966. 


39) 
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public interest. Accordingly, the Board hereby anends Part 378 of its 


Special Regulations (14 CFR Part 378), effective May 13, 1966, in the 
{ 


? 


following respects: 
1. By revising §378.2(d) to read as follows: 
§378.2 Definitions. 


* * * * : * 


(d) "Tour operator" means any person (other than a direct air carrier) 


authorized hereunder to engage in the formation of groups for transportation 


on inclusive tours. 
2. By revising §378.11(b) to read as follows: 


§378.11 Procedure for obtaining a Statement of Authorization. 


* * * * ' * 


(b) The application shall be signed by a duly authorized officer of 
both the supplemental air carrier and the tour operator and shall. include the 
Statement of Tour Operator's Qualifications and the Tour Prospectus. In 
the event of any change in thea facts as reflected in the application, an. 
amended application shall be filed no later than five (5) days following 


such change. \ 


37. Whoever, in any matter within the jurisdiction of any department or 
agency of the United States knowingly and willingly falsifies, conceals or 
covers up by ahy trick, scheme or device a material fact, or makes any 
false, fictitious or fraudulent statements or representations, or makes or 
uses any false.writing or document knowing the same to contain any false, 
fictitious or fraudulent sthtement or entry, shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. Title 18, U.S.C., 
$1001. . 
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3. By revising §378.12 to read as follows: 
§378.12 Stater.ent of Tour Operator's Qualifications. 

The Statement of Tour Operator's Qualifications shall be in the form 
set forth in the Appendix. A tour operator who has filed a Statement of 
Tour Operator's Qualifications in connection with one application may, 
with respect to subsequent applications, file a statement to the effect 
that the facts contained in his previously filed Statement of Qualifications 
have not changed, except as set forth in the later statement. 

4. By revising §378.18(a) to read as follows: 

§378.18 Procedure applicable to periods on or after January 1, 1968. 

(a) No inclusive tour or series of tours scheduled to commence on 
or after January 1, 1968, shall be operated, nor shall any tour operator 
sell or offer to sell, solicit or advertise such tour or tours, unless there 


is on file with the Board a Tour Prospectus satisfying the requirements of 


§378.13. If a series of tours is to be operated for one tour eperates pur- 


suant to one charter contract, the Prospectus may cover the entire series, 
provided the elapsed time between the commencement of the first tour and 
the completion of the last tour shall not be over 180 days. The Tour 
Prospectus shall be filed at least 60 days before the commencement of the 
tour or tours. Late filing of the Prospectus will not be permitted except 
for good cause shown. 

5. By revising §378.20(a) to read as follows: 


§378.20 Post tour reporting. 
(a) Within 30 days after completion of a tour or in the case of a 
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series of tours, the last of the series, the supplemental air carrier and 
tour operator shall jointly file with the Board (Supplementary Services 
Division, Bureau of Operating Rights) a post tour report. This report 
shall indicate whether or not the tours as authorized hereunder were, in 
fact, performed. To the extent that the operations differed from those 
authorized under §378.11 or described in the Prospectus filed under §378.18, 
such differences shall be fully detailed including the reasons therefor. 
However, the making of such an explanation shall not of itself operate as 
authority for or excuse any such deviation. 

6. By deleting page 1 of the Appendix (Verification form). 
(Sections 101(3), 204(a), 401, 409 and 414 of the Federal Aviation Act 
of 1958, as amended (72 Stat. 737; 49 U.S.C. 1301; 72 Stat. 743; 49 U.S.C. 
1324; 72 Stat. 754 as amended by 76 Stat. 143; 49 U.S.C. 1371; 72 Stat. 768; 
49 U.S.C. 1379; 72 Stat. 770; 49 U.S.C. 1384) and section 7 of Public Law 
87-528 (76 Stat. 146; 49 U.S.C. 1371).) 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 


(SEAL) 


NOTE: This is Amendment No. 1 to Part 378 effective May 13, 1%6. 
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STATEMENT OF QUESTION PRESENTED 


Whether the Civil Aeronautics Board has statutory au- 
thority under Section 401(d) (3) and Section 101(33) of 
the Federal Aviation Act to permit supplemental air car- 
riers to charter aircraft to travel agents who, in turn, 
sell individual space on the aircraft to the general public 
as part of an all-expense tour. 


I. 


The Board’s Statutory Authority To Authorize 
“Charter Trips” By Supplemental Air Carriers 
Does Not Include Authority To Permit Supple- 
mental Air Carriers To Charter Aircraft To 
Travel Agents Who, In Turn, Can Sell Individ- 
ual Space To The General Public As Part Of An 
All-Expense Tour 


A. In the 1962 amendments to the Federal Avi- 
ation Act, Congress considered and specifi- 
cally rejected authorizing supplemental air 
carriers to charter aircraft to travel agents 
for all-expense tours 
Any air service wherein individual space is 
sold to the general public violates the stand- 
ards for a valid “charter” established by 
this Court in the recent American case 


The Board erroneously relied upon surface 
precedent in reaching its decision in this 


‘Charters” By Supplementals To Travel Agents 
Who, In Turn, Simply Sell To The Public At 
Large The Same Type Of All-Expense Tours 
Presently Offered And Vigorously Promoted By 
Both Travel Agents And Scheduled Carriers, 
Are Not “Supplemental Air Transportation” 
Under Section 101(33) Of The Act 
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IN THE 


United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20159 


AMERICAN AIRLINES, INC., ET AL., 
Petitioners, 
CP 


CIVIL AERONAUTICS BoarD, 
Respondent. 


On Petition For Judicial Review Of An Order 
Of The Civil Aeronautics Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The eleven petitioners herein are American Airlines, 
Inc., Braniff Airways, Inc., Continental Airlines, Inc., 
Delta Air Lines, Inc., Eastern Air Lines, Ine., National 
Airlines, Inc., Northwest Airlines, Inc., Pan American 
World Airways, Inc., Trans World Airlines, Inc, United 
Air Lines, Inc., and Western Air Lines, Inc. (hereinafter 
called petitioners). They are all air carriers holding 
certificates of public convenience and necessity issued by 
the Civil Aeronautics Board (Board) authorizing them 


2 


to engage in “air transportation”, as that term is defined 
in the Federal Aviation Act of 1958, as amended. 


Petitioners seek review of Order E-23350, issued by 
the Board on March 14, 1966, at the conclusion of the 
Supplemental Air Service Proceeding, Docket 13795, in 
which the Board held that its statutory authority to au- 
thorize supplemental air carriers to provide “charter 
trips”, as that term is used in the definition of supple 
mental air transportation added to the Federal Aviation 
Act by Public Law 87-528 (July 10, 1962), included the 
statutory authority to permit supplemental air carriers 
to charter aircraft to travel agents who, in turn, sell in- 
dividual space on the aircraft to the general public as 
part of an inclusive tour. 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 
49 U.S.C. $1486 (hereinafter called the Act), and Sec- 
tion 10 of the Administrative Procedure Act, 60 Stat. 
248, 5 U.S.C. § 1009. 


STATEMENT OF THE CASE 


By Order E-23350, issued at the conclusion of the Sup- 
plemental Air Service Proceeding, Docket 13795, the 
Board, by a 2-1 decision, issued permanent certificates of 
public convenience and necessity to ten supplemental air 
carriers authorizing them, among other things, to op- 
erate “inclusive tour charters” anywhere in the United 
States. 


“Inclusive tour charters” are charters by supplementals 
to tour operators who, in turn, sell individual space on 
the aircraft to the general public as part of an inclusive 
tour. An “inclusive tour” is generally synonymous with 


an “all-expense tour”.' 


1The Board has adopted the use of the term “inclusive tour” 
rather than “all-expense tour” because “all” expenses are not 
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In order for the Board to authorize supplemental air 
carriers to charter aircraft to tour operators for inclusive 
tours, it was necessary for the Board to construe the defi- 
nition of “supplemental air transportation” in Section 
101(33) of the Federal Aviation Act of 1958, as amended 
by Public Law 87-528 on July 10, 1962, 76 Stat. 143. 
That definition states: 


“ Supplemental air transportation’ means charter 
trips in air transportation, other than the transpor- 
tation of mail by aircraft, rendered pursuant to a 
certificate of public convenience and necessity issued 
pursuant to section 401(d) (3) of this Act to supple- 
ment the scheduled service authorized by certificates 
of public convenience and necessity issued pursuant 
to sections 401(d) (1) and (2) of this Act.” (Em- 
phasis added.) 


A majority of the Board noted that “the statute on its 
face clearly leaves to the Board’s exercise of its sound 
discretion the power to define the term ‘charter’ so long 
as we preserve the basic distinction between group travel 
and individually ticketed travel.” Accordingly, they con- 
cluded, the Board was not precluded from authorizing 
supplemental air carriers to charter aircraft to travel 
agents for all-expense tours. (JA 6, 12) 


The dissenting member, on the other hand, stated that 
the majority’s construction of the term “charter” was 
both “contrary to law and to the policy of the Federal 
Aviation Act.” (JA 34) 


Public Law 87-528. Because the principal substantive 
issue before this Court is one involving statutory con- 
struction of the amendments to the Federal Aviation Act 
of 1958 by P.L. 87-528 on July 10, 1962, it would be 


necessarily required to be included in the tour price. (JA 21) In 
the regulations issued simultaneously with the Board’s decision in 
this case, only air and surface transportation (if any) and hotel 
accommodations must be included in the tour price. (JA 306) 
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helpful at this point to indicate the origin and purpose of 
this legislation. 


P.L. 87-528 was a result of this Court’s decision in 
United Air Lines v. CAB, 108 U.S.App.D.C. 1, 278 F.2d 
446 (1960). The United case held that orders of the 
Board issued in 1959 granting temporary certificates of 
public convenience and necessity to supplemental air car- 
riers authorizing them to provide unlimited plane-load 
charters and limited individually ticketed flights violated 
the statutory provisions of the Federal Aviation Act of 
1958 in several respects. In view of the fact that in 
1956 this Court had also held invalid the Board’s at- 
tempts to provide operating authority for supplemental 
air carriers through an “exemption” from the certificate 
provisions of the Act, American Airlines v. CAB, 98 
U.S.App.D.C. 348, 235 F.2d 845 (1956), cert. denied, 335 
U.S. 905 (1957), it became apparent that amended legis- 
lation was required. 


Early in the 87th Congress, bills which had been pre- 
pared by the Board were introduced both in the Senate 
(S. 1969) and the House (H.R. 7318) and hearings were 
held in June 1961, before the Aviation Subcommittee of 
the Senate Committee on Commerce,” and the Sub-com- 
mittee of the House Committee on Interstate and Foreign 
Commerce. Representatives of the Board, the supple- 
mental air carriers, and the certificated air carriers, ap- 
peared at these hearings. 


On August 8, 1961, S. 1969 was reported out by the 
Senate Committee * with committee amendments substan- 


2 Hearings before the Aviation Subcommittee of the Senate Com- 
mittee on Commerce (S. 1969), 87th Cong. 1st Sess. (June 26, 29 
and 30, 1961). 


« Hearings before a Subcommittee of the House Committee on 
Interstate and Foreign Commerce (H.R. 7318, 7512 and 7679), 87:2 
Cong., 1st Sess. (June 20, 21, and 23, 1961). 


1S. Rep. No. 688, 87th Cong., 1st Sess. (1961). 
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tially altering the original Board proposal. This amended 
bill passed the Senate on August 28, 1961.5 On Septem- 
ber 13, 1961, the House reported H.R. 7318* with com- 
mittee amendments in the nature of a substitute bill, 
which passed the House on September 18, 1961.7 The bill 
reported out by the Senate Committee on Commerce, and 
passed by the Senate, contained a definition of “charter 
service” which specifically granted supplemental air car- 
riers authority to charter aircraft to travel agents for 
all-expense tours. The bill reported out by the House 
Committee on Interstate and Foreign Commerce, and 
passed by the House did not contain a provision granting 
such authority to the supplemental air carriers. 


The bills in conflict, went to Conference* where as 
explained later by House and Senate managers, the Sen- 
ate conferees receded from the all-expense tour charter 
authorization in the Senate bill. 


*See Hearings before the Aviation Subcommittee of the Senate 
Committee on Commerce, 87th Cong., 2nd Sess., p. 1 (1962). 


°H. Rep. No. 1177, 87th Cong., 1st Sess. (1961). 
7 See note 5. 


* During the interim both the Board and the Federal Aviation 
Agency undertook, at the request of the Senate Committee on Com- 
merce, “a sweeping investigation of the supplemental carrier indus- 
try, its financial condition and its compliance with the regulations 
of the Board and the Administrator” which had been “accelerated” 
as the result of an accident suffered by one of the supplementals 
in November 1961. See pp. 1, 2 of Hearings, note 5 supra. As a 
result of this inquiry, and informal consultations between the Board 
and members of both the House and Senate committees, certain 
legislative proposals were made embracing such matters as insur- 
ance coverage of supplemental operations, which had not been 
contained in either the bill passed by the House or Senate. Additional 
hearings were held before the Aviation Subcommittee of the Senate 
Committee on Commerce on these proposals (Hearings, note 3 
supra) and amendments were approved by the Senate to the bill 
which had passed the House, including a review of various pro- 
visions in the 1961 Senate bill previously rejected by the House, 
with direction that the Senate conferees insist on these amend- 
ments. 108 Cong. Rec. 3390 (March 8, 1962). 
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The bill reported by the Conference * came on the floor 
of both the House and Senate"! on June 29, 1962, for 
debate and passage. These floor debates on the Confer- 
ence Report assume controlling importance in the resolu- 
tion of the issue before this Court, as will be developed 
in detail below. 


The bill was passed and finally enacted on July 10, 
1962, The new law established, for the first time, a com- 
prehensive system for the certification and regulation of 
supplemental air carriers. Of particular significance, it 
adopted the concept that supplemental air transportation 
should henceforth be limited to charter service, and spe- 
cifically amended the Act by adding a new Section 101 
(33) which so provided in the definition of “supplemental 
air transportation”. It recognized however, that supple- 
mental air carriers had been permitted by the Board 
under prior authorization to engage in individually 
ticketed and waybilled service, and therefore authorized 
the Board to continue authorizations to provide such a 
service for a two-year phase-out period. It further pro- 
vided for the issuance of certificates of public convenience 
and necessity to the supplemental air carriers to provide 
supplemental air transportation,'* and for the issuance, 
on an expedited basis, of interim authority to supplemen- 
tal air carriers previously in operation pending disposi- 
tion of their applications for the certificates authorized 
under the law. 


Post Public Law 87-528 Activity. Immediately follow- 
ing the passage of P.L. 87-528, applications for perma- 
nent certificates of public convenience and necessity filed 


° H.Rep, 1950, 87th Cong., 2d Sess. (1962). 
10108 Cong. Rec. 11425-11428 (June 29, 1962). 


1108 Cong. Rec. 11459-11470 (June 29, 1962). 


22 See Federal Aviation Act of 1958, Section 101(32) and Section 
401(d)(3) in Appendix. 
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by supplemental air carriers were set down for hearing 
in the Supplemental Air Service Proceeding, Docket 
13795. Hearings were held before an examiner of the 
Board, who, on August 27, 1965, issued his recommended 
decision.* Exceptions to the recommended decision were 
taken and, on March 14, 1966, the Board issued its opin- 
ion and Order E-23350 review of which is now sought. 
(JA 1) 


In its opinion, the Board, inter alia, authorized supple- 
mentals to charter aircraft to travel agents, or anyone 
else engaged in the formation of travel tours, who, in 
turn, could sell individual Space on the aircraft to the 
genera] public as part of such an inclusive tour. In a 
simultaneously issued Part 378 of its Regulations, it de 
fined an inclusive tour as, inter alia, a roundtrip lasting 
for a minimum of seven days and providing overnight 
accommodations at a minimum of three stops 50 air miles 
apart. (JA 306) 


Petitions for reconsideration of the Board’s order were 
filed. On April 29, 1966, the Board denied these peti- 
tions. Order E-23600. (JA 368) Chairman Murphy 
(who had not participated in the original 2-1 decision), 
stated that he concurred “in the findings and conclusions 
made in the opinion annexed to Order E-23350 ... =.” 
(JA 382) 


Petitioners sought a stay of inclusive tour authority 
from this Court pending judicial review. On May 12, 
1966, this Court denied a stay (Burger, J., dissenting) 
but ordered an expedited briefing schedule. 


™ The examiner’s recommended decision (JA 54-280) included 
both overseas and foreign as well as domestic air transportation, 
The Board’s order under review here involves only issues of domes- 
tic air transportation. (JA 4) 
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STATUTES INVOLVED 


The pertinent provisions of the Federal Aviation Act 
of 1958, 72 Stat. 737 et seg., 49 U.S.C. $$ 1301 et seq., 
are set forth in the Appendix hereto. 


STATEMENT OF POINTS 


1. Respondent erred in holding that it has the statutory 
authority to permit supplemental air carriers to charter 
aircraft to travel agents who, in turn, sell individual 
space on the aircraft to the general public as part of an 
inclusive tour. 


SUMMARY OF ARGUMENT 


In 1962, Congress amended the Federal Aviation Act 
in order to establish a new class of “supplemental air 
carriers” authorized to perform “supplemental air trans- 
portation”. The new section, 101(33) of the Act, de- 
fined “supplemental air transportation” in relevant part, 
as “charter trips . . . to supplement the scheduled serv- 
ice” of the regularly certificated air carriers. 


A majority of the Board has construed these amend- 
ments as constituting a Congressional authorization to 
permit the Board to authorize supplemental air carriers 
to charter aircraft to travel agents who, in turn, can so- 
licit and sell individual space to the general public as 
part of an all-expense tour. 


The Board has erred. The legislative history of the 
1962 amendments makes it crystal clear that Congress 
intended to exclude from the concept of ‘charter trips” 
all-expense tour charters. The bill containing provisions 
affecting supplemental air carriers which passed the Sen- 
ate contained a definition of “charter” which would have 
permitted supplementals to charter aircraft to travel 
agents for all-expense tours. The bill which passed the 
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House did not contain a definition of “charter”. The 
bills, in conflict, then went to a Conference Committee 
where the Senate conferees receded from the Senate posi- 
tion. 


The majority below construes the rejection of the Sen- 
ate definition of charter embracing the concept of all- 
expense tour charter to travel agents as a demonstration 
of Congressional intent to permit such services, The ma- 
jority errs. There is no logic in a position which states 
that the rejection of the provision in the Senate bill per- 
mitting all-expense tour charters reflects a Congressional 
mandate to the Board to permit such charters. 


Further, assuming arguendo some ambiguity surround- 
ing the House and Conference Committee rejection of the 
Senate definition of “charter”, it was completely dispelled 
by the floor debates on the conference bill which ultimate- 
ly was enacted. Five managers of the conference bill, 
two from the Senate and three from the House, stated on 
the floor that one reason for the rejection of the Senate 
definition was to make it absolutely clear that Congress 
did not intend to grant the Board statutory authority to 
permit supplementals to charter aircraft to travel agents 
for all-expense tours. At no time during the course of 
the debate was there a single dissent from these state- 
ments. The construction of the statute given by the ma- 
jority of the Board is thus flatly negated. 


Two additional arguments advanced by the Board in 
Support of its position below are without merit. 


This Court’s decision in American Airlines vy. CAB, 
U.S.App.D.C. ........, 848 F.2d 349 (1965), far from 
supporting the Board’s position, is completely in accord 
with petitioners’ position here."* In that case this Court 


“The American case constituted judicial review of the Board’s 
decision in the Transatlantic Charter Investigation, Docket 11908. 
The Transatlantic case got underway prior to the Supplemental 
case, and therefore, was the first case in which the Board had 
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held that Congressional concern “to maintain the in- 
tegrity of the charter concept—to preserve the distinction 
between group and individually ticketed travel. . .” was 
not breached by permitting two otherwise charterable 
groups to charter the same airplane. The concept of the 
inclusive tour charter to travel agents, however, is funda- 
mentally different from a “split charter” because an in- 
clusive tour charter admittedly embraces a program un- 
der which there may be direct solicitation of the general 
public by the travel agents for individually ticketed travel 
as part of an all-expense tour. As such, the inclusive 
tour charter falls under the American Airlines case. 


Further, the majority below erred in utilizing as a 
precedent all-expense tours to travel agents which have 
been permitted under the Motor Carrier Act. The Board 
itself has recognized that “regulatory concepts under the 
Interstate Commerce Act are not to be imported uncriti- 
cally into the Aviation Act.” Appendix A to Order 
E-20530, Feb. 24, 1964. This admonition is particularly 
relevant in view of the fact that judicial affirmation of 
surface all-expense tcur charters to travel agents rested 
in part upon a long-established practice in the motor 
earrier field to permit such charters, whereas there has 
not been a single instance of such a charter in the entire 
28-year history of regulated air transportation.” Fur- 


occasion to construe the scope of “charter” under the 1962 amend- 
ments to the Act. In the Transatlantic case the Board rejected 
inclusive tour charters as a matter of policy and thus did not pass 
on the issue of law here involved of whether the Board has the 
statutory authority to permit supplementals to charter aircraft 
to travel agents who could sell individual space to the general 
public as part of an all-expense tour. (See 348 F.2d at 353, n. 3). 
Accordingly, the sole issue relating to the scope of “charter” under 
the 1962 amendments decided by the Board and brought before 
this Court in the American case, was whether the “charter” con- 
cept permits two groups to charter the same aircraft—a so-called 
“split charter”. 


1% National Bus Traffic Ass’n. Vv. United States, 143 F.Supp. 689 
(D.N.J. 1956), aff'd per curiam, 352 U.S. 1020 (1957). 
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ther, judicial affirmation of surface all-expense tour 
charters rested on the fact that there was no legislative 
history of the Motor Carrier Act to indicate that such a 
practice was to be prohibited, whereas this was the sub- 
ject of extensive debate in the 1962 amendments to the 
Federal Aviation Act. (pp. 12-19, infra).” Whatever the 
practice in surface transportation may have been, or may 
be, with regard to all-expense tour charters to tour 
agents, the legislative history of the 1962 amendments to 
the Federal Aviation Act demonstrated Congressional 
intent to reject the adoption of such a practice in air 
transportation. 


Finally, the Board’s definition of “charter” to include 
inclusive tour charters must be rejected for another rea- 
son. By statutory mandate, supplemental air service 
must supplement the air service of the scheduled air car- 
riers. The opinion below specifically recognizes that 
scheduled carriers are, and have been for many years, 


providing all-expense tours both to individuals and to 
groups with all of the elements now embraced in the pro- 
gram to be offered by the supplementals. There is no 
concept of uniqueness to the supplemental proposal except 
the cut-rate price involved because of the charter. And 
surely, in authorizing the Board to establish the new 
class of supplemental air carriers whose services were to 
supplement scheduled services, Congress had something 
more in mind than a Board authorization to permit sup- 
plementals to charter aircraft to travel agents in order 
that they could sell at a cut-rate price the same all-ex- 
pense tours which they are selling today on petitioners’ 
scheduled services, 


Petitioners respectfully submit that the construction of 
the 1962 amendments by the majority below is clearly 
erroneous and should be rejected by this Court. 


© Ibid, 
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ARGUMENT 


The Board’s Statutory Authority To Authorize “Char- 
ter Trips” By Supplemental Air Carriers, Does Not 
Include Authority To Permit Supplemental Air Car- 
riers To Charter Aircraft To Travel Agents Who, In 
Turn, Can Sell Individual Space To The General Pub- 
lic As Part Of An All-Expense Tour. 


A. In the 1962 amendments to the Federal Aviation 
Act, Congress considered and specifically rejected 
authorizing supplemental air carriers to charter 
aircraft to travel agents for all-expense tours. 


The legislative history of Public Law 87-528 clearly 
and unequivocally demonstrates that Congress intended to 
forbid the operations of inclusive tour charters by supple- 
mental air carriers. 


As explained at pages 3-6, supra, legislation was re- 


quired to clarify and delineate the role of a number of 
noncertificated carriers which had been operating for 
years under a confusing and complex pattern of regula- 
tions. To meet this need, bills were introduced in both 
the Senate and the House during the 87th Congress. 


The Senate bill (S. 1969) “was originally introduced 
by the chairman of the Commerce Committee, Mr. Mag- 
nuson, at the request of the Civil Aeronautics Board, on 
May 25, 1961.”'* Hearings were held and on August 
8, 1961, an amended version of the bill was reported out 
of committee.’* This bill, as modified, was passed by the 
Senate on August 28, 1961, and contained specific author- 
ity to the supplementals to charter aircraft to travel 
agents for inclusive tours: 


17 Hearings before the Aviation Subcommittee of the Senate 
Committee on Commerce, 87th Cong., 2nd Sess, (1962), p. 3. 


18 Ibid. 
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“(13). ‘Charter service’ means air transportation 
performed by an air carrier holding a certificate of 
public convenience and necessity where the entire ca- 
pacity of one or more aircraft has been engaged for 
the movement of persons and their baggage or for 
the movement of property on a time, mileage, or 
trip basis, but shall not include transportation serv- 
ices offered by an air carrier to individual members 
of the general public or performed by an air carrier 
under an arrangement with any person who provides 
or offers to provide transportation services to indi- 
vidual members of the general public, other than as 
a member of a group on an all-expense-paid tour.” ° 
(Emphasis added.) 


The House bill (H.R. 7318), as introduced, was similar 
to the bill introduced in the Senate. It was referred to 
the Committee on Interstate Commerce. During the en- 
suing hearings, the supplementals, in addition to argu- 
ing for all-expense tour charters, sought to eliminate by 
legislation what they considered to be the overly restric- 
tive rules which the Board had applied to prevent indi- 
vidually ticketed travel under the guise of a “charter”. 
Tor example, in order to prevent individuals from the 
general public organizing a “club” solely for the purpose 
of chartering an aircraft, or an individual joining an 
established club solely for the purpose of participating in 
a charter, the Board established certain “homogeneity” 
guidelines relating to the size of the organization from 
which the charter group could be formed and the length 
of time membership must be held. The supplementals 
wanted to do away with all such rules by the adoption 
of the definition of “charter” proposed in H.R. 7512, 
which was simply an “agreement” for the use of “the en- 
tire capacity of the aircraft.” *? The scheduled carriers 


™ S. Rep. No. 688, 87th Cong., Ist Sess. (1961), p, 1. 


70 House Hearings, note 3, supra, at p. 77. 
Ad. at p. 76. 
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opposed this loose definition, and suggested that the 
“homogeneity” problem was too complex to be embraced 
in any shorthand definition of “charter”. The House 
Committee apparently agreed, for in its Report it rejected 
the Senate definition of “charter” and stated that any 
effort “to freeze a definition of charter service into law 
could well lead to complications.”** By rejecting the 
Senate definition, the Committee, of course, also rejected 
the Senate proposal to inject into the concept of “charter” 
for the first time in the history of air transportation, 
that of an all-expense tour “charter”. 


The House passed the Committee bill on September 18, 
1961. 


The bills, in conflict, were then referred to Conference 
where, as later explained by the House and Senate man- 
agers during the floor debates on the Conference bill, the 
Senate conferees receded from the all-expense tour au- 
thorization in the definition of charter in the Senate bill: 


“The Senate conferees having receded from insistence 
on the all-expense tour exception. .. .” (Statement of 
both Mr. Harris, Chairman of the House Interstate 
and Foreign Commerce Committee and of Mr. Collier, 
Member of the House Subcommittee on Transporta- 
tion, 108 Cong. Rec. 11462, 11463). 


“The all-expense tours that were provided for in the 
Senate definition were not accepted by the House, 
and the Senate receded, and concurred in our position 
on that also.” (Statement of Mr. Williams, Chairman 
of the House Subcommittee on Transportation, 108 
Cong. Rec. 11461). 


“The Senate receded from its charter definition which 
included this all-expense tour provision.” (Statement 
of Senator Thurmond, a member of the Subcommittee 


22 Id. at 239, 244. 
23 H.Rep. No. 1177, 87th Cong., 1st Sess., p. 11. 
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on Aviation of the Senate Committee on Commerce, 
108 Cong. Rec. 11427). (Emphasis supplied). 


One canon of statutory construction, which is nothing 
more than common sense, is that when Congress has said 
“no”, a statute should not later be construed to say 


Q?? 24 


Congress meant “yes”. 


Further, five managers of the Conference bill—two 
from the Senate and three from the House—made it clear 
during the floor debates that one reason for the rejection 
by the Senate provision was to make it absolutely clear 
that the supplementals did not have statutory authority 
to charter aircraft to travel agents for all-expense tour 
charters. 


Mr. Oren Harris, the Chairman of the House Inter- 
state and Foreign Commerce Committee and a Manager 
of the bill, stated categorically: 


“.. .Travel agents, being agents for transportation 
services, rather than carriers themselves, have never 
been allowed to engage airplanes in their own name 
for their own account. Nor should they be allowed to. 
That is why the House objected to the proposal of 
the Senate including the ‘all-expense tour’ language.” 
108 Cong. Rec. 12322 (1962). (Emphasis supplied.) 


Mr. Williams, Chairman of the House Committee on 
Transportation which conducted the hearings, and also 
a manager of the bill, was equally clear on this point in 
answering the question asked of him by Congressman 
Walter: 


24 United States Vv. Delaware & Hudson Co., 213 U.S. 366, 414 
(1909) (“. . . it cannot in reason be assumed that there is a duty 
to extend the meaning of a statute beyond its legal sense, upon the 
theory that a provision which was expressly excluded was intended 
te be included.”) Pennsylvania R. R. Vv. International Coal Co., 230 
U.S. 184, 199 (1913) (“The fact that this provision . . . was omitted 
from the act... is not only significant, but... conclusive. . . .””) 
Carey Vv. Donohue, 240 U.S, 430, 437 (1916) (“. .. we are not at 
liberty to supply by construction what Congress has clearly shown 
by its intention to omit.’’). 
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“It [the Senate bill] proposed that all-expense 
travel agents could charter airplanes in their own 
name and then sell space to the public for all-expense 
tours. This would have changed completely the func- 
tion of the travel agent and put him in position to 
engage in rate cutting.” 


“Can the gentleman tell us what happened to that 
provision?” 
Mr. Williams. “The Senate receded and accepted 
the position of the House on that provision.... The 
all-expense tours that were provided for in the Senate 
definition were not accepted by the House, and the 
Senate receded and concurred in our position on that, 
also.” 108 Cong. Rec. 12322 (1962). 


Senator Scott, a Senate manager of the bill, was em- 
patic with respect to this issue and the Board’s lack of 
authority to authorize all-expense tours: 


“Another essential element is that the person who 
charters an airplane cannot resell the space to in- 
dividuals or solicit the general public to buy space. 
This is necessary to prevent breakdown of the regu- 
latory system, and most particularly the rate regu- 
latory system. If this were not one of the rules, a 
travel agent could charter an airplane, and then 
offer the seats to the general public at less per head 
than the tariff fares the airplane must observe as 
to each passenger. 


“The Senate bill proposed to modify the estab- 
lished concept of charter by permitting charters to 
‘a group on an all-expense-paid tour.’ Such a group 
could have been assembled from the general public. 
This would have meant that travel agents could have 
chartered aircraft, and then sold the space to or- 
dinary passengers traveling on all-expense tours. 


“The committee of conference wisely eliminated 
the Senate provision. The bill thus, in effect, con- 
firms the established law as to a charter in air trans- 


17 


portation. There should be no question about that. 
The Congress has considered, and has rejected, a 
proposal to change the established meaning of charter 
so as to have permitted travel agent charters for 
all-expense tours. Such charters have no place in 
air transportation. This being the thrust of the con- 
gressional action, it would be clearly improper if the 
Civil Aeronautics Board were hereafter to under- 
take to rewrite the law and to authorize, under guise 
of charter, all-expense-tour operations, ... .” 108 
Cong. Rec. 12284-5 (1962). (Emphasis added.) 


Senator Thurmond, a member of the Subcommittee on 
Aviation of the Senate Committee on Commerce, and a 
manager of the bill, in commenting upon the Senate ver- 
sion of all-expense tours by travel agents, stated: 


“T am advised that the CAB Bureau of Economics 
has advocated that a so-called all-expense tour con- 
cept be grafter onto the existing charter definition. 


This would be intolerable, and has been expressly re- 
jected by the conferees. The Senate receded from its 
charter definition which included this all-expense 
tour provision.” 108 Cong. Rec. 12285 (1962). 
(Emphasis supplied). 


Senator Cotton, a member of the Subcommittee on 
Aviation of the Senate Committee on Commerce, and a 
Manager of the bill, added his opinion of the Senate 
version of all-expense tours: 


“I do wish to comment briefly on one aspect of the 
conference committee’s action. The conferees agreed 
to drop the language in the Senate bill which de- 
fined charter service, and permitted the sale of 
tickets on charter flights to individual members of 
the general public who were on_all-expense-paid 
tours. I am wholly in accord with the action in 
eliminating the all-expense tour provision and thus 
refusing to confer this power on the Board. 


“The elimination from the bill of the general Sen- 
ate language defining charter service, should not, 
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however, in my view, be construed as giving the 
Board any kind of carte blanche with respect to long- 
established principles of law relating to charters. The 
Civil Aeronautics Board has, in the past, rejected 
proposals to water down the safeguards against the 
abuse of charter service, and I hope the Board will 
continue to be firm in this respect. The Board has 
a serious obligation to see that charter services do 
not become individually ticketed services through sub- 
terfuge or abuse.” 108 Cong. Rec. 12284 (1962). 
(Emphasis added). 


There were no dissents whatever to the foregoing posi- 
tive and unequivocal statements.*’ 


Statements of managers of a bill on the floor of the 
House and Senate are, of course, clearly authoritative 
indications of Congressional intent under decisions of the 
Supreme Court and of this Court. E.g., Arizona v. Cali- 
fornia, 373 U.S. 546 (1963) (“Statements made through- 
out the debates made it clear that Congress intended 
...? 373 US. at 572); United States v. Wise, 370 U.S. 
405, 413-414, 418-419 (1962) (“The reports provide no 
assistance, but the debates do... .” 370 U.S. at 413); 
Brown Shoe Co. v. United States, 370 U.S. 294, 311-323 
(1962) (“The dominant theme prevading Congressional 
discussion . . . .” 370 U.S. at 315); United States v. 
Public Utilities Commission of California, 345 U.S. 295 
(1953) ; United States v. Universal C.I.T. Credit Corp., 
344 U.S. 218, 221 (1952); Atlantic Cleaners & Dyers v. 
United States, 286 U.S. 427, 485 (1932) (“A considera- 


*> The majority opinion (JA 12) seems to elicit some support from 
the fact that Senator Monroney, the Chairman of the Aviation 
Subcommittee of the Senate Interstate and Foreign Commerce 
Committee, did not make a statement similar to those quoted above. 
108 Cong. Rec. 12283. Jf Senator Monroney disagreed with any of 
those statements, he most certainly could have said so, as he did in 
connection with some of the statements of the other managers re- 
garding “split charters.” Jdem. Thus, the statements of all managers 
speaking on this subject were unanimous. 
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tion of . . . the general trend of debate in both houses, 
sanctions the conclusion that Congress meant . . . .”) 
United States v. Hendley, 225 F.2d 106, 108-112 (10th 
Cir. 1955); Engineers Public Service Co. v. SEC, 78 
U.S.App.D.C. 199, 205, 188 F.2d 936, 942 (1943) vacated 
as moot, 332 U.S. 788; United States v. General Electric 
Co., 209 F.Supp. 197, 211 (E. D.Pa. 1962). 


Petitioners submit that the foregoing statements estab- 
lish beyond any doubt that Congress specifically and clear- 
ly intended to withhold any authority from the supple- 
mental air carriers permitting all-expense tours by travel 
agents. 


B. Any air service wherein individual space is sold to 
the general public violates the standards for a valid 
“charter” established by this Court in the recent 
American case. 


In American Airlines v. CAB, supra, this Court upheld 


the right of the Board to authorize “split-charters”. 
That is, the term “charter” was held to include a charter 
of one-half of an aircraft to one bona fide group and the 
charter of the other half to a second bona fide group. 


The Court in so holding stated: 


“We are unable to conclude that the term charter 
trips has a fixed meaning or that Congress intended 
to restrict the Board to a definition of one aircraft— 
one charter. We conclude that Congress intended, 
although not without limits, that the Board should 
be free to evolve a definition in relation to such 
variable factors as changing needs and changing air- 
craft; whatever the limits on the Board’s power of 
definition, those limits are not breached by a defi- 
nition which permits two groups to charter one half 
an aircraft each. We can find nothing in the statute 
or the legislative history or in principal that should 
freeze the definition of ‘charter’ to the capacity of 
standard aircraft of a particular vintage. We agree 
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with the Board that the legislative history reveals 
that a prime concern of Congress was to maintain 
integrity of the charter concept—to preserve the dis- 
tinction between group and individually ticketed 
travel; within these limits it is for the Board to 
evolve reasonable definitions. In today’s swift en- 
gineering developments as to size and speed of air- 
craft a definition embalmed, for example, in such 
origins as the admiralty law growing out of the sail- 
ing vessel era would be an unreasonable and unneces- 
sary restraint on the Board and one we do not find 
in the statute or its history.” 348 F.2d at 354 
(Emphasis added). 


Clearly this decision cannot serve as a basis for the 
Board’s action. There is no technological change involved 
herein justifying an injection into “charter” of the sale 
of individual space as part of an all-expense tour. In- 
deed, to do so would violate the “prime concern of Con- 
gress” cited by this Court, and emphasized in the preced- 
ing quote. 


The concept of split charters is fundamentally different 
from that of all-expense tour charters. Split charters 
involve the solicitation of two otherwise charterable 
groups to ride on the same aircraft. Each group must be 
independently charterable and may not be formed in any 
way through the sale of individually ticketed travel to 
the general public. All-expense tour charters, on the other 
hand, admittedly embrace a direct solicitation of the 
general public by travel agents for individually ticketed 
travel as part of an all-expense tour. Thus, under the 
standard of the American case, a split charter, which does 
not embrace individually ticketed travel, is lawful. On 
the other hand, an all-expense tour charter to travel 
agents which does embrace the sale of individually ticketed 
travel to the general public is unlawful. 


*6In this regard petitioners submit that the Board’s action al- 
lowing 3-split charters to tour operators is in itself illegal. 
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Thus the net effect of the Board’s authorization of all- 
expense tour charters in this case is to accomplish by 
indirection that which is directly proscribed. Even the 
Board concedes that it cannot permit supplementals to 
directly provide all-expense tour charters because such 
services would be “tantamount to individual services 
which do not fall within the scope of charter transporta- 
tion.” Order E-17607, page 2 (see JA 34). The Board 
cannot circumvent the law by the device of injecting a 
travel agent between the supplemental and the general 
public to be solicited for an all-expense tour. Judge 
Gillilland makes that point eminently clear in his dissent, 
as follows: 


“The Board concedes that supplemental air car- 
riers are prohibited from providing all-expense chart- 
er tours.’ Certainly if the Board considered that it 
had authority to authorize supplementals to provide 
such service it would have granted the authority 


directly rather than indirectly to unregulated tour 
operators. The Board has determined * that individ- 
ually ticketed service by supplemental carriers was 
not within the definition of charter service as set 
forth in the Act. However, in this case it has at- 
tempted to circumvent the law by injecting the tour 
operators between the supplemental carriers and the 
general public, with the view that by this device the 


*The examiner found (R.D. p. 15), and the Board adopted 
the finding, that supplemental carriers are prohibited from 
selling individually ticketed service as part of an all-expense 
tour, The examiner said: 


“|. There is some suggestion by various applicants here 
that they should be authorized to sell individually ticketed 
all-expense tours directly as well as by charters to ticket 
agents. The Board has already determined that such pro- 
posals are tantamount to individual services which no not 
fall within the scope of charter transportation.” n. 30. 


* Transatlantic Charter Investigation, Order E-17607, Octo- 
ber 18, 1961.” (JA 34-35) 
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fundamental distinction between charter and individ- 
ually ticketed service might be preserved since tour 
operators will solicit the general public, sell individ- 
ual tickets, and then merely wet lease aircraft from 
supplements. Consequently, a tour operator will be 
able to provide an individually ticketed, scheduled 
service between every large city in the United States 
and all major resort areas, and to all other cities for 
that matter. The tour operator device indirectly puts 
the supplemental air carriers in the business of pro- 
viding individually ticketed service, and is per se un- 
lawful. The Board cannot accomplish by indirection 
what is directly proscribed.” (JA 34-35) 


C. The Board erroneously relied upon surface precedent 
in reaching its decision in this case. 


The Board also asserts as support for its decision be- 
low that “inclusive tours are well established in surface 
transportation”. (JA 7) However, reliance by the Board 
upon surface precedents in the construction of “charter” 
in air transportation must be rejected for three reasons: 


First of all, in arguing before the Board in the Trans- 
atlantic Charter case,** (and later before this Court in 
the American case), that “charters” in air transportation 
did not embrace the concept of a “split charter’, the same 
petitioners herein argued that charters in surface trans- 
portation had been historically limited to planeload char- 
ters. The Board rejected any reliance upon such preced- 
ents drawn for surface air transportation, stating: 


“ 


(R]egulatory concepts under the Interstate 
Commerce Acts are not to be imported uncritically 
into the Aviation Act. C&S Air Lines v. Waterman 
Corp., 333 U.S. 103 (1948); Las Vegas Hacienda, 
Inc. v. CAB, 298 F.2d 497 [sic] (430) (9th Cir. 
1962).” Appendix A to Order E-20530 February 24, 
1964, n. 51). 


27 Appendix A to Order E-20530, February 24, 1964. 
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Now, however, in arguing that “charter” in air trans- 
portation embraces the concept of a charter to travel 
agents for inclusive tours, the Board seeks support from 
surface precedents. As the dissent below pointed out 
(JA 87), the majority made no effort whatever in its 
opinion to reconcile the Board’s rejection of surface pre- 
cedents as a guide to Congressional intent as to the scope 
of “charter” in the Transatlantic Charter case, and reli- 
ance upon such precedents in this case. 


Second, the all-expense tour program in surface air 
transportation was judicially affirmed, in part, (1) upon 
a long-established practice in the motor carrier field to 
permit all-expense tour charters, whereas there has never 
been a single instance of an all-expense tour charter to 
travel agents in the entire history of air transportation, 
and (2) upon the absence of any legislative history in 
the Motor Carrier Act evidencing an intention to pro- 
hibit all-expense tour charters to travel agents, whereas 
this was a matter of specific concern to Congress in the 
legislative history of P.L. 87-528 (pp. 12-19, supra) .% 


Third, and of primary significance, whatever may have 
been the experience with regard to charter by bus com- 
panies to travel agents for all-expense tours, that experi- 
ence was before Congress at the time it was considering 
the legislation ultimately enacted as the 1962 amend- 
ments to the Federal Aviation Act. The legislative history 
set forth above demonstrates that Congress specifically re- 


** National Bus Traffic Assoc. V. United States, 143 F.Supp. 689, 
696 (D.N.J. 1956), aff'd per curiam, 352 U.S. 1020 (1957). The 
majority below attempts to discredit these fundamental distinctions 
by indicating they were not “decisive considerations.” (JA 9) 
Petitioners fail to understand such clairvoyance on the part of the 
Board in suggesting what the Court might have done if the situa- 
tion confronted by the court had been different. The fact is that 
these fundamental distinctions were present in the case, and were 
relied upon by the court in reaching its decision. 
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jected a proposal in the Senate bill to inject this surface 
precedent in supplemental air transportation. 


II. “Charters” By Supplementals To Travel Agents Who, 
In Turn, Simply Sell To The Public At Large The 
Same Type Of All-Expense Tours Presently Offered 
And Vigorously Promoted By Both Travel Agents And 
Scheduled Carriers, Are Not “Supplemental Air 
Transportation” Under Section 101(33) Of The Act. 


In the preceding section of this brief, petitioners have 
demonstrated that charters by supplementals to travel 
agents for all-expense tours are not “charter trips” un- 
der Section 101(33) of the Act. In this section they will 
demonstrate that such a program does not “supplement 
the scheduled service” of the regular route carrier, as 
also required by Section 101 (33). 


The purpose of the supplemental air carrier legislation 
was to develop a class of charter specialists who would 
vigorously promote, organize, sell and operate traditional 
charters to clubs and businesses, leaving the solicitation 
of the general public for air transportation to the sched- 
uled airlines. Congress withdrew any authority to pro- 
vide individually ticketed service because such service 
would not “supplement the scheduled service” of the cer- 
tificated air carriers. 


An inclusive tour charter to travel agents*” is utterly 
out of character with the pattern of this legislation. It 
proposes a charter of aircraft by supplementals to travel 
agents who, in turn, will be selling to the general public 
the same all-expense tours which, as the examiner found, 
are being vigorously promoted and sold by both the sched- 
uled airlines and travel agents on scheduled services all 
over the country: 


=” Inclusive tours are not limited, in fact, to travel agents but 
may be operated by any person other than a direct air carrier. 
(JA 307) 
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“Existing all-expense tours, like those which might 
be offered and sold on a charter basis through travel 
agents, have appealing features for passengers of a 
particular temperament, including relative economy 
of price, the payment of one sum for the entire pack- 
age, the companionship if likeminded tourists, relief 
from the burdensome detail of reservations, avoid- 
ance of baggage transfers, ete.”. (JA 115) (Empha- 
sis added). 


A full description of the literally hundreds of all-expense 
tours “of all descriptions available to a great variety of 
domestic points” which are available under both “individ- 
ual or group scheduled air fares” is set forth at JA 112- 
114. 


The examiner rightly had to conclude that the only 
“real advantage” between what travel agents will be 
offering under an all-expense tour charter from a sup- 
plemental, and what travel agents are offering today un- 


der the hundreds of available all-expense tours on sched- 
uled services, is simply a “lower air fare”. (JA 116) 


The majority appears to derogate from the examiner’s 
findings (which it adopted) when it asserts that a charter 
all-expense tour is significantly different from an all- 
expense tour available on a scheduled carrier because 
the “. . . charter tour passenger is subjected to the 
rigilities of a group itinerary, must be willing to travel 
and share facilities with strangers, and must agree to the 
necessary regimentation that is entailed in group travel.” 
(JA 13) To the extent that this is an accurate description 
of a charter all-expense tour, it is, of course, nothing 
more than a description of a group moving on an al]- 
expense tour whether on a chartered aircraft or under a 
group tariff of a scheduled airline. 


However, as the dissent below pointed out, there is 
little relation between the majority’s description of a 
charter tour, which almost reads like a description of a 
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group of recruits moving between army bases under the 
direction of a top sergeant, and what is, in fact, possible 
under the regulations prescribed by the Board itself. 
Member Gillilland made that point quite clear in his 
dissent: 


‘ 


“.. . To demonstrate that all-expense tours do not 
supplement, but merely duplicate, it is enough to 
construct a theoretical tour between any number of 
resort areas. Any New York tour operator could 
solicit the general public by means of mass media ad- 
vertising (i.e., newspaper, radio, television) for an 
all-expense tour to New York-Miami-San Juan, de 
parting New York at 12 noon daily and returning to 
New York seven days later at 5 p.m. with one night 
in San Juan and by cruise ship to the free port of St. 
Thomas, at 110 percent of the lowest available fare, 
or $26.00 over the lowest available New York-Miami- 
San Juan fare, including hotel accommodations and 
water tour. There is no requirement that all tour 
passengers be accommodated at the same hotels or 
that they take part in the overnight side trip. As can 
be readily seen from the above, there is no rigidity 
of itinerary, no regimentation, and scheduled serv- 
ives can be provided. A group assembled for the pur- 
poses of a tour has no cohesiveness or affinity. It 
is not a ‘charter’ under any definition but a unit for 
one reason only—to be transported between New 
York, Miami, and San Juan at a cutrate price. The 
so-called restrictions impose no inconvenience for the 
point-to-point passengers, but the services do offer 
a substantial financial incentive.” (JA 45) 


Surely Congress, in authorizing the Board to establish 
a new class of “supplemental air carrier” whose services 
were to “supplement scheduled services”, had something 
more in mind than a Board authorization to permit sup- 
plementals to lease aircraft to travel agents in order that 
they could sell the same all-expense tours which they are 
selling today on scheduled services! Indeed, any such 
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concept was specifically rejected. Senator Scott, one of 
the managers of the bill, said during the floor debates on 
the Conference bill: 


“Another essential element is that the person who 
charters an airplane cannot resell the space to in- 
dividuals or solicit the general public to buy space. 
This is necesary to prevent break-down of the regu- 
latory system, and most particularly the rate regu- 
latory system. If this were not one of the rules, a 
travel agent could charter an airplane, and then offer 
the seats to the general public at less per head than 
the tariff fares the airplane must observe to each 
passenger.” 108 Cong. Rec. 11427. 


Furthermore, the inclusive tour charters is entirely 
out of character with the overall regulatory concepts of 
the Act. As the Board correctly found: 


“. . in all-expense tour charters the main function 
of the supplemental air carrier would be to provide 
its aireraft at its published charter rate; the real 
principals would be the travel agents or tour opera- 
tors who organize, promote, and sell the tours Bo etederer 
(JA 106) 


In other words, the all-expense tour charter proposal 
embraces a program under which the travel agency in- 
dustry will determine when, where, and how much air 
transportation for the benefit of the pleasure traveler 
will be performed.” 


Travel agents will thus have an uncontrolled entry 
within the air transport industry, inasmuch as the operat- 
ing authorization required is simply a bona fide “con- 
tract” with a supplemental. Further, there is nothing to 


“In this respect, the air freight forwarders are completely 
distinguishable. They do not determine when, where, or how air 
freight schedules will be provided. They utilize existing services of 
scheduled carriers which are completely within the control of the 
scheduled carriers. 
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prevent them from engaging in the same type of competi- 
tive struggle which marked the air transport picture 
prior to the passage of the Civil Aeronautics Act of 1938. 


Such a blanket authorization to wanderers of the skies, 
lighting down wherever and whenever they please, is 
completely at war with the regulatory pattern of the Act. 
One of the principal reasons for its enactment was to 
prevent excessive competition and resulting jeopardy to 
the financial stability and soundness of the air transport 
system. 83 Cong. Rec. 6407 (1938). The Act established 
a detailed regulatory plan which has as its foundation 
the principle of limited, controlled, and regulated entry 
within the air transport industry, and protection of the 
certificated carriers is “. . . required by the general 
scheme of the statute.” American Airlines v. CAB 98 
U.S.App.D.C. 348, 235 F.2d 845, 850 (1956) cert. denied, 
835 U.S. 905 (1957) (Emphasis added). The dissenters 
to the grant of individually ticketed travel authority to 
the supplementals back in 1955 made this point clear in a 
statement which is equally applicable today to the pro- 
posed entry of travel agents into the air transport in- 
dustry with an unlimited discretion to sell individually 
ticketed travel as a part of all-expense tours wherever 
and whenever they please: 


“Congress intended that our basic airline industry 
should be regulated in its entirety; however, the ma- 
jority has established a dual regulatory policy—an 
industry half regulated, and half nonregulated.... 
The majority’s action subjects [the scheduled] car- 
riers to competition from a class of carriers who have 
privileges but no obligations. They can select their 
own routes, abandon or invade any market... and 
otherwise operate with unprecedented freedom in a 
public service industry—and they are not required 
to perform any service. If all airlines were free to 
abandon service to smaller cities and to concentrate 
on whatever markets appeared to be profitable, our 
present air transport system would soon disappear. 
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In order to have air service over a nation- 
wide network of routes, including many segments 
where traffic is thin and subject to wide fluctuations, 
the public interest requires that air carriers provid- 
ing like services and competing directly for the same 
traffic must be governed by the same rules and regu- 
lations.” Large Irregular Air Carrier Investigation, 
22 C.A.B. 838, 881. 


In terminating the disastrous individually ticketed au- 
thority experiment some seven years later, the House 
Comerce Committee specifically confirmed the foregoing 
statement of the dissenters. It flatly stated that it: 


“|. . does not consider it either feasible or desirable 
to authorize an air transport system in which the 
amount of service is half regulated and half unreg- 
ulated.” H. Rep. No. 1177, 87th Cong., Ist Sess. 
(1961), p. 12. 


Thus all-expense tour charters to travel agents are not 
supplemental air transportation, and they strike at the 
very heart of the regulatory pattern laid down by Con- 
gress, 


CONCLUSION 


For the reasons set forth in this brief, petitioners re- 
quest this Court to reverse and set aside Orders E-23350 
and E-23600 of the Board. 


Respectfully submitted, 
JAMES F, BELL 


BRIAN C. ELMER 
Attorneys for Petitioners 


Of Counsel: 
PoGuE & NEAL 


May 28, 1966 
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APPENDIX 


The pertinent provisions of the Federal Aviation Act 
of 1958, 72 Stat. 785 et seg., 49 U.S.C. $§ 1301, et seq., as 
amended by Public Law 87-528 of July 10, 1962, 76 Stat. 
143 are as follows: 


Section 101, 72 Stat. 787, as amended by 75 Stat. 467, 
76 Stat. 143; 49 U.S.C. 1801 


“(32) ‘Supplemental air carrier’ means an air car- 
rier holding a certificate of public convenience and 
necessity authorizing it to engage in supplemental 
air transportation.” 


“(33) ‘Supplemental air transportation’ means char- 
ter trips in air transportation, other than the trans- 
portation of mail by aircraft, rendered pursuant to 
a certificate of public convenience and necessity issued 
pursuant to section 401(d) (3) of this Act to supple- 
ment the scheduled service authorized by certificates 


of public convenience and necessity issued pursuant 
to sections 401(d) (1) and (2) of this Act.” 


Section 401(d) (3), 72 Stat. 754, 49 U.S.C. 1871 (d) (3) 


“In the case of an application for a certificate to 
engage in supplemental air transportation, the Board 
may issue a certificate, to any applicant not holding 
a certificate under paragraph (1) or (2) of this 
subsection, authorizing the whole or any part thereof, 
and for such periods as may be required by the public 
convenience and necessity, if it finds that the ap- 
plicant is fit, willing, and able properly to perform 
the transportation covered by the application and to 
conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board here- 
under. Any certificate issued pursuant to this para- 
graph shall contain such limitations as the Board 
shall find necessary to assure that the service render- 
ed pursuant thereto will be limited to supplemental 
air transportation as defined in this Act.” 
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A. 


If the rejection by the House of the Sen- 
ate’s definition of “charter trips” permit- 
ting all expense tour charters does not dem- 
onstrate a Congressional intent to with- 
hold all expense tour charter authority 
from the Board, as petitioners contend, 
then, at a minimum, it must be said that 
the legislative history through the Com- 
mittee reports is unclear. The resolution 
of any such lack of clarity is to be found 
in the statements of the House and Senate 
managers during the floor debates on the 
conference bill. 


Contrary to respondent’s argument, the 
statements of the House and Senate man- 
agers during the debate on the conference 
bill clearly, emphatically, and unanimously 
demonstrate a Congressional intent to with- 
hold all expense tour charter authority 
from the Board. 


The authority which the respondent cites 
for asking this Court to ignore floor de- 
bates in the ascertainment of Congressional 
intent is Justice Jackson’s concurring opin- 
ion in the Schwegmann Bros. case. That 
opinion was repudiated in that case by 
both the majority opinion and the dissent; 
has never been followed by the Supreme 
Court, and has been specifically rejected 
in subsequent cases. 
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technology, cannot be translated into a de- 
cision granting the respondent unlimited 
discretion to define “charter”. . 


The standard for a valid charter is whether 
there is a direct or indirect solicitation of 
the general public. An all expense tour 
charter violates that standard, ....00.000....... 


Behind the so-called “safeguards” and “re- 
strictions” with which respondent has pur- 
ported to surround its all expense tour 
charter program, stands a solicitation of 
the general public for individual space on 
an aircraft, plus limousine fare and a hotel 
room. There is nothing in such a program 
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ture” for “sightseeing’”’ under “regimented” 
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A. If the rejection by the House of the Senate’s 
definition of “charter trips” permitting all expense 
tour charters does not demonstrate a Congressional 
intent to withhold all expense tour charter auth- 
ority from the Board, as petitioners contend, then, 
at a minimum, it must be said that the legislative 
history through the committee reports is unclear. 
The resolution of any such lack of clarity is to be 
found in the statements of the House and Senate 
managers during the floor debates on the confer- 
ence bill. 


This case involves the statutory construction of the 
term “charter trips” appearing in the definition of “‘sup- 
plemental air transportation” in Section 101( 33) of the 
Federal Aviation Act as amended by Public Law 87-528 
on July 10, 1962, 76 Stat. 143. 


Since there is no definition of the term “charter trips” 
in the statute, it is necessary to resort to the legislative 
history of the 1962 amendments to ascertain whether 
Congress intended to authorize the Board to permit “in- 
clusive tour charters”, defined by the Board as charters 
by supplementals “to tour operators selling packaged 
tours to individual members of the public.” (JA 5) 


The bill containing provisions affecting supplemental 
air carriers which passed the Senate contained a defini- 
tion of “charter trips” which would have permitted all 
expense tour charters. The bill which passed the House, 
however, did not contain a definition of “charter”, nor 
did the bill which ultimately was enacted into law. The 
report of the House Committee on Interstate and Foreign 
Commerce stated that authority to define “charter trips” 
should be left with the Board because any effort “to 
freeze a definition of charter service into law could well 
lead to complications.” ? 


1H. Rep. No. 1177, 87th Cong., 1st Sess., p. 11. 
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In the briefs now before this Court there are two ut- 
terly different constructions of the effect of the House 
rejection of the Senate definition. 


Respondent and the joint intervenors contend that the 
House rejection of the Senate definition demonstrated a 
Congressional intent to give the Board a discretionary 
authority to permit all expense tour charters. They 
argue that all the House intended to do was to eliminate 
what had been a requirement in the Senate bill to permit 
all expense tour charters inasmuch as such service was 
embraced in the definition of “charter trips”. 


Petitioners, on the other hand, contend that the lan- 
guage in the House committee report to the effect that 
the Board should continue to have the authority to define 
“charter trips” reflected a Congressional intent to give 
the Board continued flexibility in meeting historic abuses 
in the provision of traditional planeload charters, and 
that it did not reflect a Congressional intent to authorize 
the Board, for the first time in the history of air trans- 
portation, to permit supplementals to charter aircraft to 
travel agents for all expense tours. They contend that 
the rejection of that portion of the Senate definition per- 
mitting all expense tour charters clearly demonstrated 
Congressional intent to withhold any such authority from 
the Board. 


Petitioners did not “invent” this construction of the 
House committee report. It is precisely what the Chair- 
man of the House Committee said was intended. Chair- 


man Harris, who presented the Committee Report to Con- 
gress, said: 


“The law is well established that, in air transporta- 
tion, charter means essentially the lease of the entire 
capacity of an aircraft for a period of time or a 
particular trip, for the transportation of cargo or 
persons and baggage, on a basis which does not in- 
clude solicitation of the general public, or any device 
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where individually ticketed services would be offered 
or performed under guise of charter. The basic con- 
cept being thus clear, it is important that the Civil 
Aeronautics Board, by regulation and other appro- 
priate measures, make sure that charter serves its 
planeload service concept and is not employed as a 
subterfuge to perform individually ticketed services. 
Manifestly, the nature of such subterfuge may 
change from time to time, and the regulatory agency 
needs some flexibility to modify its regulations to 
guard against any new subterfuges that may emerge. 
For this reason, the House committee objected to any 
attempt to freeze into the act a definition of charter 
service which would prevent the Board from dealing 
effectively with abuses. Thus the bill, as passed by 
the House, contained no definition of charter. 


“The Senate bill, on the other hand, contained a 
definition of charter service. This was necessary, 
in large part, because the Senate proposed to modify 
the established concept of charter in order to permit 
carriage, as charter, of ‘a group on an all-expense 
paid tour’, The Senate conferees having receded 
from insistence on the all-expense-paid tour excep- 
tion, it followed that the remainder of the Senate 
definition was superfluous since it merely stated 
established law and policy.” 108 Cong. Rec. 11462 
(1962) (Emphasis added) 


Petitioners respectfully submit that any further excur- 
sion into the legislative history is unnecessary. There is 
no logic in a position which states that the rejection of 
the provision in the Senate bill permitting all expense 
tour charters reflects a Congressional mandate to permit 
such charters. If, however, there can be the slightest 
doubt about the validity of petitioners’ construction of 
the committee reports, as opposed to the arguments of- 
fered by the respondent and the intervenors, then re- 
course should be had to the statements of the House and 
Senate managers during the debate on the conference bill. 
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Such statements immediately dissolve any ambiguity 
which can be said to exist with regard to this matter. 


B. Contrary to respondent’s argument, the statements of 
the House and Senate managers during the debate on 
the conference bill clearly, emphatically, and unani- 
mously demonstrate a Congressional intent to with- 
hold all expense tour charter authority from the 
Board. 


The Senate bill with its definition of “charter trips”, 
and the House bill lacking such a definition, went to Con- 
ference. The conference bill adopted the position of the 
House. At pp. 15 to 20 of petitioners’ brief there are set 
forth statements of five managers of the conference bill 
made during the floor debates. These statements make 
it clear that one of the reasons for the rejection of the 
Senate definition was to withhold from the Board any 
authority to permit all expense tour charters. 


Respondent says that the statements of only two of 
the five quoted managers, Senators Scott and Cotton, took 
the position that the Board would lack authority to au- 
thorize all expense tour operations. They contend that 
the statements of Messrs. Harris and Williams, and of 
Senator Thurmond, were only to the effect that the Board 
“ought not to authorize such operations.” This is an 
extraordinary construction of the English language. 
When Mr. Harris said that the House objected to the pro- 
posal of the Senate including the all expense tour lan- 
guage because travel agents have never been allowed to 
engage airplanes in their own name and for their own 
account (Pet. Br., p. 15), his statement meant just what 
he said: the objection constituted a repudiation of the au- 
thority embraced in the Senate definition for all expense 
tour charters. When Mr. Williams stated that the all 


* The statement of a sixth manager, Mr. Collier, was similar to 
that of Mr. Harris quoted at p. 3, supra, and is set forth at 108 
Cong. Rec. 11463. 
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expense tours that were provided for in the Senate defini- 
tion were not accepted by the House, and that the Senate 
had receded and concurred in the position of the House 
(Pet. Br., p. 16), he could not have been clearer: Con- 
gress rejected the all expense tour authorization of the 
Senate bill, When Senator Thurmond stated that the all 
expense tour concept had been expressly rejected by the 
conferees (Pet. Br. p. 17), he could not have been more 
emphatic: Congress rejected the all expense tour charter 
authorization of the Senate bill. 


Respondent, the joint intervenors and ASTA have gone 
even further. They would wipe out these allegedly “se- 
lected” statements from only five of the seventeen man- 
agers of the bill as being quite inconsequential. These 
Statements were not “selected.” They constitute all of 
the statements made by managers of the bill with regard 
to all expense tour charters. Further, and of controlling 
significance, the managers making these statements were 
not just casual debators. They were principals in the 
entire legislative process. As indicated in the Appendix 
to this brief, Mr. Oren Harris was the Chairman of 
the House Committee on Interstate and Foreign Com- 
merce. It was he who submitted the House Committee 
Report upon which respondent relies.* Mr. John Bell 
Williams was the Chairman of the Subcommittee on 
Transportation and Aeronautics. It was he who presided 
at the House hearings at which appeared representatives 
of the respondent, the joint intervenors, and petitioners.’ 
Mr. Harold Collier was also a member of that subeom- 
mittee. Senators Thurmond and Cotton were both mem- 
bers of the Subcommittee on Aviation of the Senate Com- 
mittee on Commerce before which the Senate hearings 


3H. Rep. No. 1177, 87th Cong., 1st Sess., p. 1. 


& 


‘Hearing before a Subcommittee of the House Committee on 
Interstate and Foreign Commerce, 87th Cong., 1st Sess., p. 1 
(1961). 
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were held, and in which both Senators actively partici- 
pated.* 


Respondent further contends that a statement of Sena- 
tor Monroney, the Chairman of the Senate Subcommittee, 
is in conflict with those of the other five managers cited 
by the petitioners, and presumably endorses the con- 
cept that all inclusive tours fall within the legal defini- 
tion of charters. That simply is not correct, as the quoted 
portion of Senator Monroney’s statement in footnote 25 
upon which respondent relies clearly demonstrates. The 
words “all expense tour charters” are not even mentioned. 
What Senator Monroney did say was that rejection of 
the Senate definition of charter which contained the limi- 
tation on charters to the “entire capacity of one or more 
aircraft” would permit split charters. Such a statement, 
however, cannot possibly be twisted into an endorsement 
of something which he did not even mention, 


The statements of the House and Senate managers dur- 
ing the debate on the conference bill are thus authorita- 
tive, emphatic and unanimous.* 


* Hearings before the Aviation Subcommittee of the Senate Com- 
mittee on Commerce (S. 1969), 87th Cong., Ist Sess. 


“Both the respondent and the joint intervenors make much of 
the fact that this Court did not rely upon statements of the man- 
agers offered by the petitioners in support of their position, ulti- 
mately rejected by this Court in the earlier American case, that 
“charter trips” did not include split charters. There is no compari- 
son between the two cases in this respect, As noted above, the 
statements on split charters were conflicting, with Senator Mon- 
roney agrecing with the ultimate decision of the American case. 
Since such statements constituted the first and only time the 
words “split charter” were mentioned during the course of the 
legislative history, this Court could have found such a conflict to 
be non-indicative of Congressional intent, The legislative history 
here, however, was continuously concerned with the issue of all 
expense tour charters, and the statements of the managers during 
the floor debates were unanimous. 


8 


The authority which the respondent cites for asking 
this Court to ignore floor debates in the ascertain- 
ment of Congressional intent is Justice Jackson’s 
concurring opinion in the Schwegmann Bros. case. 
That opinion was repudiated in that case by both the 
majority opinion and the dissent, has never been fol- 
lowed by the Supreme Court, and has been specifically 
rejected in subsequent cases. 


The bankruptcy of the argument of the respondent and 
of the joint intervenors relating to the legislative history 
of the 1962 amendment emerges from their citation of 
Mr. Justice Jackson’s concurring opinion in Schwegmann 
Bros. v. Calvert Corp., 341 U.S. 384, 396 (1951). Jus- 
tice Jackson there said that one should only go to the 
legislative history of a statute when it is “inescapably 
ambiguous”, and that even then, reference should not be 
beyond committee reports. 


Mr. Justice Jackson’s view that recourse should never 
be made to floor debates was not the law even when he 
was on the Court, and petitioners have not found a single 
case before or since which adopted his position. On the 
contrary, the Court has consistently held the contrary. 
(See cases cited in Pet. Br., pp. 18-19) 


Mr. Justice Douglas, the author of the majority opinion 
in Schweginann, did resort to floor debates to determine 
legislative intent, stating that courts may look to what 
the “sponsors wrote and said... .” 341 U.S. 384, 395. 
(See also, p. 394 for specific quotations from Senator 
Tydings during the floor debates.) The dissent, written 
by Mr. Justice Frankfurter, while disagreeing with the 
majority on the merits, also agreed with the proposition 
accepted by the Court that: 


“It has never been questioned in this Court that 
committee reports, as well as statements by those in 
charge of a bill or of a report, are authoritative 
elucidations of the scope of a measure.” (Emphasis 
added) 341 U.S. 384, 399-400 
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Justice Jackson’s statement is not the law, anc, when 
cited, has been rejected as completely contrary to all de- 
cided cases on this question. See eg. Ideal Farms, Inc. 
v. Benson, 288 F.2d 608 (8rd Cir. 1961), cert denied, 372 
U.S. 965. 

The rcespondent’s thus err, as a matter of law, in re- 
questing this Court to ignore the statements of the man- 
agers of the conference bill during the floor debate. Fur- 
ther, they err, as a matter of fact, in their construction 
of these statements. Those statements constitute the 
only clear-cut ascertainment of Congressional intent to be 
found in the legislative history of the 1962 amendments, 
and demonstrate, beyond a shadow of doubt, that Con- 
gress intended to withhold authority for the Board to per- 
mit supplementals to charter aircraft to travel agents for 
all expense tours. 


D. The Board’s decision, in direct conflict with Con- 
gressional intent reflected in the legislative history 
of the 1962 amendments, cannot be justified on the 
basis of policy considerations. 


Respondent asserts in its Introduction to argument 
that petitioners’ case 


“Gs predicated upon the premises (1) that, however 
desirable the |all expense tour charter] services may 
be, they nonetheless cannot be permitted to the sup- 
plemental carriers and (2) that despite the expert 
Board’s conclusions to the contrary, the Court should 
assume that the authorization will somehow have a 
crippling impact upon the regular route system.” 


And, in this connection, both respondent and joint inter- 
venors argue extensively in their briefs that the proposed 
service is designed to reach “lower income groups”, will 
strengthen the supplementals, will not divert revenues 
from the trunklines, and, even if there is any diversion, 
will not adversely affect the trunklines because of their 
high revenues. 
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Respondent is correct that the petitioners have not 
sought judicial review of the Board’s decision on the 
grounds that it is unsupportable on the record, and is 
arbitrary, capricious, and an abuse of discretion. Such 
action was unnecessary in view of the clear cut violation 
of the statutory definition of “supplemental air transpor- 
tation” in Section 101(33) of the Act. But let there be 
no doubt concerning respondent’s statement quoted in the 
preceding paragraph. Respondent could not have erred 
more grievously. Petitioners believe that the all expense 
tour charter program to travel agents is singly one of the 
most disastrous decisions which the Board has ever made. 
They do not believe that this program will bring family 
groups to the Grand Canyon or to Niagara Falls on all 
expense sightseeing tours, but, rather, in accordance with 
the stated intentions of the supplementals themselves 
(e.g., JA 245), will zero in on major resort markets of 
the trunklines such as Miami, Las Vegas, and Hawaii 
with a service not differing one whit from that furnished 
by the trunklines except for the cut-rate involved. The 
supplementals today are not “second class” carriers, as 
their arguments before the Board will fully substantiate. 
They operate the newest and most modern jet aircraft. 
If they are permitted to charter these aircraft to the 
travel agents who will sell the same thing to the general 
public which are selling today on the trunklines—and let 
it not be forgotten that the travel agents sell over 25% 
of all air transportation on the trunklines (JA 185)— 
the trunklines foresee a substantial diversion resulting 
from an utterly un-needed service by a class of carrier 
without any route responsibility. 


As will be developed below, the whole program of all 
expense tour charters to travel agents is nothing more 
than the sale of air transportation plus a limousine fare 
and a hotel room, all for a price slightly above the point 
to point air fare of the petitioners, ( pp. 17-20, infra). To 


say that such a program will not “divert”, but will only 
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attract new passengers from the lower income groups, 
demonstrates an extraordinary lack of understanding 
of the American people. Obviously, any bargain con- 
scious American planning a trip to Hawaii or Miami 
is going to utilize such a service, particularly when a visit 
to a couple of other places is, in effect, thrown in for 
“nothing”. 


But this is not the forum for arguing whether, as a 
matter of policy, all expense tour charters are or are not 
a good idea. The “. . . determinative question” before 
this Court is “not what the Board thinks it should do, 
but what Congress has said it can do.” CAB v. Delta 
Air Lines, 367 U.S. 316, 8322 (1961). Prior to the 1962 
amendments many of the supplementals ran packaged 
tours in conjunction with their individually ticketed au- 
thority by a direct solicitation of the general public. 
(JA 248, 252). Congress, if it had wanted to, could have 
permitted the supplementals to continue such a service 
for all of the reasons now advanced by respondent. It 
did not do so. It settled 15 years of uncertainty by 
abolishing individually ticketed authority and establishing 
the role of the supplementals as “charter trips”. The 
Board’s decision, as the dissent below has emphatically 
stated, is simply a “sham device” to permit the supple- 
mentals to continue through the travel agent that which 
it had previously conducted on its own. (JA 36, 34-35). 
The legislative history of the 1962 amendments establish 
that such indirection is unlawful. Congress has said no 
to charters to travel agents who sell individual space to 
the general public as part of an all expense tour. 
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II. The Respondent Has Misconstrued This Court’s De- 
cision In The American Case. 


A. This Court’s validation of split charters on the 
grounds of development in aircraft technology, 
cannot be translated into a decision granting the 
respondent unlimited discretion to define “char- 
ter”. 


The precise holding of this Court in American Airlines 
v. CAB, U.S.App.D.C. ........ , 848 F.2d 349 (1965) 
has not once been set forth in the answer briefs. 


The issue there was whether the Board could “permit 
two groups to charter one-half an aircraft each”. 348 
F.2d 349, 354. This Court said that there was nothing 
in the legislative history of the 1962 amendments requir- 
ing the Board to “. . . freeze the definition of ‘charter’ 
to the capacity of standard aircraft of a particular vint- 
age’. Idem. It said: 


“In today’s swift engineering developments as to 
size and speed of aircraft a definition embalmed, for 
example, in such origins as the admiralty law grow- 
ing out of the sailing vessel era would be an unrea- 
sonable and unnecessary restraint on the Board and 
one we do not find in the statute or its history.” 
Idem. 


There is no technological change embraced in all ex- 
pense tour charters to travel agents. Respondent simply 
seeks to engraft this idea to the concept of “charter” for 
the first time in the twenty-eight years of the history of 
regulated air transportation. 


B. The standard for a valid charter is whether there 
is a direct or indirect solicitation of the general pub- 
lic. An all expense tour charter violates that standard. 


In their effort to squeeze the all expense tour charter 
program under the umbrella of “charter trips”, the re- 
spondent, the joint intervenors, and ASTA have pre 
sented unique and conflicting definitions of “charter”, 
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The joint intervenors have presented a unique proposi- 
tion. They say that a charter is merely a contract for 
the use of an aircraft. They say that as long as the sup- 
plementals comply with that definition, they can charter 
to anybody, and it doesn’t make any difference whatever 
what that “anybody” does with the aireraft. He can use 
the aircraft himself, or he can sell individual space on 
the aircraft to the general public. The supplementals 
have nothing to do with that part of the matter. They 
have “chartered” the aircraft, and that is that. 


Short shrift can be made of this “definition.” Petition- 
ers, of course, deny that such a definition has ever been 
the law—either at common law, or in any area of regu- 
lated air transportation. But it is unnecessary to explore 
the matter further because the joint intervenors are ad- 
vancing a definition identical to the one contained in 
H. R, 7512 (an “agreement” for the use of “the entire 
capacity of the aircraft’) which the supplementals un- 
successfully asked Congress to embody in the 1962 amend- 
ments. (Pet. Br. pp. 13-14) Further, such a definition, 
as specifically applicable to charters to travel agents, flies 
in the face of the specific legislative history of the 1962 
amendments reflecting Congressional intent to withhold 
any such authority from the Board. 


ASTA has come up with a similarly unique definition. 
It throws up its hands at semantics and says that the 
definition of charter should be a service which does not 
divert. Under this definition, the validity of a “charter” 
can change from day to day depending upon where, when, 
and how much service is offered. Such a definition, of 
course, is totally without support and would be adminis- 
tratively unenforceable even if it were the law. 


Respondent suggests another definition. It Says that a 
charter is one where the charter participants have some 
“affinity”. The joint intervenors do not entirely agree 
with this definition. They argue in headnote I B 3 of 
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their brief that prior affinity is not a determinant of a 
valid charter. 


All of these parties have gone afield for support for 
their particular proposition. Each cite prior practice of 
all expense tour charters in surface transportation. Peti- 
tioners have demonstrated the utter inapplicability of this 
practice at pp. 22-24 of their brief. The joint intervenors 
cite the Board’s decision in the Caledonian case, which 
it admits was decided under a totally different statutory 
provision than that here involved; the British inclusive 
tour experience to the Costa Brava and Costa del Sol in 
Spain pursuant to a Parliamentary enactment which 
bears no resemblance to Section 101 (33) of the Federal 
Aviation Act; and a similar practice in Conference 2 of 
IATA involving intra-Europe service under various stat- 
utes of European countries. 


Petitioners contend that the standard for charter is 
that which this Court said in the American case was the 
“prime concern” of Congress in the 1962 amendments: 
the preservation of the distinction between group and in- 
dividually ticketed travel. 348 F.2d 349, 354. 


The answer to the question of what is a bona fide 
charterable group and what is individually ticketed travel 
is not obscure. There is a clear-cut standard for deter- 
mining the distinction which the respondent has been ap- 
plying for years and which was the subject of considera- 
ble discussion in the legislative history of the 1962 amend- 
ments. That standard involves the resolution of two 
questions: 


First, is the group solicited from the general public, 
or from a sufficiently large segment of the general public 
so as to, in effect, constitute the general public? It was 
in order to prevent a solicitation of the general public 
in the guise of charter that the Board over the years has 
developed its so-called “affinity” rules. Obviously, if char- 
ter participants have an association separate and apart 
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from the transportation concerned, e.g., they are members 
of the same club, then they are not members of the gen- 
eral public. As the record below demonstrates, the Board 
has had to be consistently on the alert to prevent solicita- 
tion of “organizations that by reason of their extremely 
large size, their perfunctory or automatic membership 
requirements, or the vagueness of their identity were not 
charterworthy but in fact constituted segments of the 
genera] public”, and to prevent “permitting the partici- 
pation of persons on charter flights who were not mem- 
bers of the chartering organization when the charter 
agreement was executed but who joined subsequenily as 
the result of the inducement of the advertised flights.’ 
(JA 132) Part 208 of the Board’s regulations, now ap- 
plicable to supplemental air carriers (JA 324), specifi- 
cally prohibits a “solicitation of the general public”; de- 
fines that phrase as a solicitation going beyond the “bona 
fide members of an organization (and their immediate 
families”; and defines the last quoted phrase as “members 
of a charter organization who have not joined the or- 
ganization merely to participate in the charter as the 
result of solicitation directed to the genera] public.” (JA 
333, 334) Except under certain stated circumstances in- 
volving students and faculty of a single school, employees 
of a single government agency, industrial plant, or mer- 
cantile establishment, and participants in a study group, 
persons are presumtively not bona fide members of a 
charter organization unless they are members at the time 
the organization first gives notice to its members of 
firm charter plans. (JA 334) 


The second question to be asked in ascertaining a valid 
charter is whether the charter is to a person whose busi- 
ness is the formation of groups. Obviously, were such a 
practice permitted, the integrity of the charter concept 
would collapse simply through the interposition of an 
intermediary. This practice is specifically prohibited in 
Part 208 of the Board’s Regulations. (JA 335) And, as 
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noted at p. 13, supra, a proposed definition of charter 
which would permit this practice was rejected by Con- 
gress in the 1962 amendments when it refused to adopt 
the “open end” definition of charter proposed by the sup- 
plements. In this connection it is important to note that 
such a definition was resisted by the Board itself: 


“Senator Cotton. What would be your reaction if the 
bill were to specifically authorize unlimited plane 
load charter service in addition to giving the Board 
discretion as to additional types of service? 


In other words, to open the door for charter service 
and retain the Board’s discretion on individual tick- 
eted service and other services. 


“Mr. Boyd [then Chairman of the Board]. I think 
we would have to oppose that, Senator. 


“Senator Cotton. Could you briefly say why? 


“Mr. Boyd. Yes, sir. This term ‘unlimited charter 
service’, as we understand it, would create a real 
monster in that it would permit individuals, pre- 
sumably travel agents, to go out and solicit people, in- 
dividuals, to join in a group to fly charter instead 
of taking trips on individual ticketed flights. We 
think this could have a very dangerous impact on 
regular route carriers.” * 


Now these are the distinctions between a bona fide 
charterable group and individually ticketed travel which 
Congress sought to preserve in the 1962 amendments, as 
stated by this Court in the American case. Under this 
standard all expense tour charters to travel agents are 
unlawful. By definition, the program is designed to en- 
able tour operators “to provide inclusive tours to mem- 
bers of the general public utilizing aircraft chartered 


7 Hearings before the Aviation Subcommittee of the Senate 
Committee on Commerce (S. 1969), 87th Cong., 1st Sess. p. 36. 
See also, p. 29. 


17 


from supplemental air carriers.” (Emphasis added) (JA 
305) Even the Board agrees that the supplementals could 
not perform this service directly. (JA 34) As the dissent 
below correctly found, charter integrity cannot be de- 
stroyed through the interposition of an intermediary. 
(JA 34-36) 


C. Behind the so-called “safeguards” and “restrictions” 
with which respondent has purported to surround its 
all expense tour charter program, stands a solicitation 
of the general public for individual space on an air- 
craft, plus limousine fare and a hotel room. There is 
nothing in such a program even remotely resembling 
a “group venture” for “sightseeing” under “regi- 
mented” conditions. 


Both the respondent and the joint intervenors recite 


at great length the various so-called “safeguards” and 
“yestrictions” with which the respondent has purported 


to surround its all expense tour charter program. 


The relevancy of this recitation on the issue of wheth- 
er all expense tour charters are valid “charter trips” is 
elusive. /7 all expense tour charters were lawful, these 
recitations might be relevant to the issue of whether such 
charters were desirable, as a policy matter, in having 
a greater or lesser diversionary impact upon the peti- 
tioners. But certainly such conditions of travel are ut- 
terly irrelevant in determining whether a charterable 
group or individually ticketed travel is involved, and 
hence whether a flight constitutes a valid “charter trip.” 
Conditions of travel are just as applicable to individually 
ticketed travel as they are to group travel. For ex- 
ample, most of the petitioners recently instituted an ex- 
cursion fare whereby there would be a 25% discount on 
all roundtrip coach fares, where the roundtrip may not be 
completed within the same calendar week of 7 days, must 
be completed within 30 days, and may not utilize flights 
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during certain days of the week. Such restrictions, or 
“regimentation”, if you will, does not convert the passen- 
ger into anything more than what he is, an individually 
ticketed passenger. 


Where the so-called restrictions may be relevant in this 
case is to the second argument advanced by the petition- 
ers: that in addition to not being valid “charter trips”, 
all expense tour charters to travel agents do not “supple 
ment” the scheduled services of the petitioners. It is in 
this connection that the true nature of the all expense 
tour charter program must be unmasked. 


Petitioners ask the Court to focus upon the pivotal 
condition of the all expense tour charters proposed by the 
respondent contained in Part 378.2(b) (3) to be found at 
JA 306. The tour price need include only air transporta- 
tion, limousine service from the airport to the hotel, and 
a hotel room. There is no requirement that the “tour” 
include meals. There is no requirement that the “tour” 
include sightseeing activities. There is no requirement 
either here or anywhere else that the “tour” participants 
stay at the same hotel. There is no requirement either 
here or anywhere else that the “tour” participants engage 
in any “group” function. The only time that a tour 
participant even has to see any of the persons assembled 
from the general public by the travel agent for this 
“charter” is riding on the airplane to and from points of 
origination and destination. 


To call this a “group venture” for “sightseeing” under 
“regimented” conditions involving, as ASTA would put 
it (ASTA brief p. 12) “extended close contact with 
strangers of middle and lower income”, is to recite pure 
fiction which the regulation itself does not say.’ 


“It might parenthetically be noted that such a program does not 
even meet the “stay together, live together” concept of an all 
expense tour charter held by Senator Monroney, whose committee 
originally proposed a Senate definition permitting such service. 
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Nor do any of the other so-called “restrictions” some- 
how turn this program into something new or different 
except as to the cut-rate price involved. 


The tour must last for a minimum of 7 days. But is 
this “regimentation?” How many people take a vacation 
involving air travel for less than 7 days? Indeed, as the 
Examiner found, 7 days is the minimum prescribed by 
the trunklines for a large number of their tours, (JA 
126) 


The tour must involve three points 50 miles apart. Is 
this “regimentation” or is it an attraction? The Board 
has set a tour price (air fare plus hotel rooms) at 110% 
of the trunkline fare. The savings inherent in such a 
tour price permits, for example, a New Yorker going to 
Hawaii for a two week vacation to stop off, in effect, 
“free” for one night at Las Vegas and San Francisco 
either going or coming. 


The tour program must be approved by the Board 90 
days in advance. But how does this effect the tour par- 
ticipants and convert a group of fun-bound travelers 
drawn from the general public into a charter-worthy 
group? At most the prior approval procedure permits 
the Board to ascertain whether the travel agents, who 
will be indirect air carriers and the principals in any 
such tour program, are financially qualified so as to avoid 
unfortunate strandings. 


How does the fact that the “restrictions” surrounding 
the all expense tour proper can be changed, or that the 
program is asserted to be “experimental”, affect its law- 
fulness? If, as petitioners contend, the program is a 


7 


¢ supra, at 274. And certainly it does not conform 


Hearings, n. 
to the type of guided tour embracing “traveling and sightseeing 
together” comprising the Tauck Tours judicially affirmed in Na- 
tional Bus Traffic Association v. United States, 143 F.Supp. 689, 
693, 695 (D.N.J. 1956), 
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flagrant violation of Congressional intent reflected in the 
1962 amendments to the Act, then no assertions of ex- 
perimentation, or assurances of change in some undeter- 
mined manner at some undetermined future date will 
change that conclusion. 


CONCLUSION 


Petitioners respectfully request this Court to hold that 
the Board does not have the statutory authority under 
Section 401(d) (8) and Section 101(33) of the Federal 
Aviation Act to permit supplemental air carriers to 
charter aircraft to travel agents who, in turn, sell in- 
dividual space on the aircraft to the general public as 
part of an all-expense tour. Such charters neither con- 
stitute “charter trips’, nor “supplement” the scheduled 
service of petitioners, as those terms are used in Section 
101/33). 


Respectfully submitted, 


JAMES F, BELL 
BRIAN C. ELMER 
Attorneys for Petitioners, 


Of Counsel: 
POGUE & NEAL 


June 10, 1966 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,159 


AMERICAN AIRLINES, ET AL., 
Petitioners, 
Vv. 
CIVIL AERONAUTICS BOARD, 
Respondent, 


SATURN AIRWAYS, INC., ET AL., 


Intervenors. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


The respondent, Civil Aeronautics Board, entered a final order 


in the domestic portion of the Supplemental Air Service Proceeding, 


Docket 13795, et al, on March 11, 1966 (Order E-23350). On recon- 
sideration, it entered a further order in this proceeding on April 29, 
1966 (Order E-23600). These orders included directly or by reference 
opinions of the Board, its individual members, the initial decision 
of the examiner and the new and changed regulations issued by the 


Board in conjunction with this proceeding. The two orders and their 


Pla 
attachments constitute the stipulated record before this Court 
(J.A. 1-393). 

The petition for review challenges the foregoing orders of the 
Board. But petitioners present only a single legal issue for decision 
heres” namely, whether "supplemental air carriers™ may be authorized 
by the Board to perform "inclusive tour charters", defined and regu- 
lated as provided in Part 378 of its Special Regulations (J.A. 301, 
390), as "charter trips", within the meaning of section 101(33) of 
the Federal Aviation Act of 1958, infra, p. 38. 

The petitioners comprise all but one (Northeast Airlines) of the 
so-called domestic "trunkline"™ air carriers, plus Pan American World 
Airways (J.A. 63). The intervenors are "supplemental air carrers" 
certificated by the Board in this proceeding to engage, inter alia, 
in "supplemental air transportation (including inclusive tour charter 
authority) with respect to persons and property" between points in 
the 50 States and the District of Columbia, the authority to operate 
inclusive tour charters pursuant to Part 378 of its Special Regula- 
tions being for five years only (J.A. 281-300). 

The intervenors are also the principal remaining members of that 
group of carriers instituting operations after the close of World 


War II under a then existing blanket exemption for nonscheduled 


operations, and variously known as "nonscheduled”, "large irregular", 


1/ Other contentions relating to the invalidity of the Board's 


order (E-23350) because (1) "it was not lawfully supported by a 
majority of the Board,” and (2) it authorized "split charters," have 
been dropped by stipulation and have not been briefed by petitioners. 


my Bice 
and "supplemental air carriers". Their history is well known to 
this Court, and will not be set forth havea For present purposes, 
it should suffice to say that in 1962 the Congress ‘enacted legisla- 
tion (P.L. 87-528) authorizing the Board to issue certificates of 
public convenience and necessity for feaeeienental: ice transporta- 
tion", statutorily defined as "charter trips in air transportation", 
and, pending determination of their certificate applications, to 


grant interim operating authority to those qualified carriers then 


conducting operations (Act of July 10, 1962, 76 Stat. 143) .2/ The 


orders under review provide for the disposition of ithe majority of 
the applications for certificates to conduct domestic supplemental 
operations. 

One of the major proposals advanced by the applicants was that 
they be authorized to charter their aircraft for the transportation 
of "inclusive tour” groups organized by travel agents (J.A. 5, 75- 
76). Those persons, such as freight forwarders and passenger con- 


solidators, who assume responsibility for providing transportation 


2/ The examiner's report (J.A. 63-72) details the history of 


this class of air carrier. See, also, American Airlines v. Civil 
Aeronautics Board, 98 U.S. App. D.C. 348, 235 F.2d 845 (1956), 
cert. denied, 353 U.S. 905 (1957); United Air Lines v. Civil 
Aeronautics Board, 108 U.S. App. D.C. 1, 278 F.2d 446 (1960), 
vacated, 364 U.S. 297 (1960); Great Lakes Airlines v. Civil Aero- 
nautics Board, 110 U.S. App. D.C. 314, 293 F.2d 153 (1961); 
American Airlines v. Civil Aeronautics Board, __ U.S. App. D.C. 

» 348 F.2d 349 (1965). 


3/ The chronology of the steps leading up to passage of 
P.L. 87-528 are essentially accurate as set forth in petitioners? 
brief (pp. 3-6). The legislative history of P.L. 87-528 is con- 
sidered below (infra, pp. 18, 25). 
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and who discharge that responsibility through the use of the facili- 
ties of the airlines are deemed by the Board to be "indirect air car- 
riers” requiring operating authority under the Act, with the airlines 
being regarded as "direct air carriers", The supplemental carriers 
can only be authorized to conduct "charter trips". Hence, the proposal 
presented the issues of whether "inclusive tour charters" fell within 
those "charter trips" which properly could be performed by the supple- 
mentals, and, if so, whether the public convenience and necessity re- 
quired that the supplemental carriers be certificated to perform such 
operations, with a concomitant authorization of the tour operators as 
"indirect air carriers". 

The Board's hearing examiner, and subsequently the Board, an- 
swered both questions in the affirmative, finding that inclusive tours 

4/ Section 101(3) (infra, p. 37) provides: "'Air carrier' means 
any citizen of the United States who undertakes, whether directly or 
indirectly or by a lease or any other arrangement, to engage in air 
transportation: Provided, That. the Board may by order relieve air 
carriers who are not directly engaged in the operation of aircraft 
in air transportation from the provisions of this Act to the extent 
and for such periods as may be in the public interest." 

The Board's interpretation of the Act and its exemption of air 
freight forwarders from various provisions of the Act has been judi- 


cially approved. American Airlines, Inc., et al. v. Civil Aeronau- 
tics Board, 178 F.2d 903 (C.A. 7, 1949). 


5/ There is no issue concerning the Board's authority to license 
and regulate those travel agents whose activities constitute -"indirect 
air transportation", or, for that matter, any issue concerning the 
Board's power to authorize the transportation of tour groups other 
than as "charter trips" in "supplemental air transportation". The 
problem arises only because the supplementals are restricted to "sup- 
plemental" service. . See Section 401(d)(3). See, infra, p. 40, 


eee 
6/ 
should be authorized for a five-year experimental’ period The 
authorization, embodied in Part 378 of the Board's Special Regulations, 


issued with its order (J. Ae 305), defined and regulated inclusive tour 


charters, Among other things, "inclusive tours" were required to be 


for a minimum of seven days, had to provide over-night accommodations 
at a minimum of three places, such places to be at least 50 miles 
apart, and had to be for a price, including at least all hotels and 
surface transportation, which was 110 per cent of any available fare 
of a certificated carrier over the route (J.A. 306) « 

With respect to the question of statutory authority, it was 
pointed out that the proposal fell within the legal concept of charter 
operations, in that, under the Interstate Commerce Act, motor carriers 
properly may charter their busses to travel agents ("brokers") for the 
transportation of all-expense tours. National Bus Traffic Ass'n v. 
United States, 143 F.Supp. 689 :(D.C.N.J., 1956), aff'd per curiam, 

352 U.S. 1020 (1957). Further, both the examiner and Board relied upon 
the decision in American Airlines v. Civil Aeronautics Board, U.S. 
App. D-C. ___, 348 F.2d 349 (1965), wherein this Court rejected the 
contentions of these petitioners that the supplementals could not be 


ua 
authorized to perform "split charters". The Court there held 


6/ The Board agreed with, and generally adopted, the examiner's 


findings on these issues. Relevant portions of the examiner's report 
appear at J.A. 104-137, and of the Board's report at J A. 5-23. 


7/ The Board had there certificated two supplemental carriers to 
perform transatlantic charter flights, and had authorized them to trans- 
port two separate groups on the same flights. There, as here, the con- 
tention was not that such operations could not lawfully be permitted 

(footnote continued) 


BAGS 

(348 F.2d at p 354) that Congress intended to leave the interpretation 
of the term "charter trips" largely to the Board, and "that the legis- 
lative history reveals that a prime concern of Congress was to maintain 
the integrity of the charter concept -- to preserve the distinction be- 
tween group and individually ticketed travel; within those limits it 
is for the Board to evolve reasonable definitions." The Board here 
imposed requirements designed to insure that the services being auth- 
orized would truly involve group travel rather than individually ticketed 
service, including a err that the tour operator obtain prior ap- 

8 
proval from the Board Petitioners! contentions that the Board should 
read a prohibition into the statute against this particular type of 
charter upon the basis of selected items of legislative history were re- 
jected, upon findings that the congressional intent was that heretofore 
found by this Court, and that the authorization granted did not offend 
against the distinctions between group and individually ticketed travel 


(J.A. 9-12). 


by other classes of carriers, but only that they could not be permitted 
to the supplementals. See Transatlantic Charter Investigation, Docket 
11908, Orders E-20530. E-20531, issued March 3, 1964. 

> ? 2 


8/ For the protection of the traveling public, the regulation re- 
quires, in substance, a Statement of Authorization issued by the Board 
to the tour operator which may be conditioned or limited to assure 
compliance with the regulation. Applications for such Statements must 
include a statement of tour operator's qualifications and a tour 
prospectus, the latter to set forth, inter alia, the tour itinerary 
(including details as to hotels, length of stay, etc.), price informa- 
tion, and samples of solicitation material (§ 378.10, .11(b)(d), .13, 
J,A. 309-311). The tour operators must also post a bond of not less 
than twice the amount of the charter price for the air transportation 
involved in the tour (§ 378.16, J.A. 312). 


ey ae 

The Board and the examiner also found that inclusive tour charters 
would meet a substantial public need for low-cost pleasure air travel 
not otherwise available, and that the inclusive tour authorization 
would strengthen the supplemental carriers Weonanasarie without having 
a materially adverse effect on the certificated route carriers (J.A. 138- 
144, 4, 17). Inclusive tour charters are designed 46 attract income 
groups and persons not now using scheduled airline services for vacation 
travel, While there could be no precise peddiceie of the results of 
this largely experimental type of service, the examiner found that the 
effect of normal market growth and the traffic stimulation resultin 
from the inclusive tour and split-charter authority being awarded would 
be to improve materially the supplementals' overall civil passenger 
charter revenues without significant diversion from:the scheduled car- 
riers. Rather, the examiner concluded that most tour traffic which 


might be obtained by the supplementals "would be newly generated rather 


than diverted from existing services", and that the authorization posed 


"no significant threat to the certificated route carriers" (J.A. 136-137). 
The Board agreed (J.A. 4), and made additional findings rejecting peti- 
tioners' claims of adverse impact, particularly as contrasted to "the 
substantial public benefits which we foresee from the new class of service" 


(J.A. 17). 


9/ Such tours are not now provided in this country. However, the 
examiner analyzed Great Britain's experience with inclusive tour charters 
and noted that such service has "been highly successful in opening up a 
sizeable new traffic market of persons not previously using air service, 
to the primary benefit of the low or middle income individual who would 
not otherwise fly" (J.A. 117-126). 


ae 
Finally, the Board limited its inclusive tour authorization to a 


test period of five years and indicated that it would then "review the 


tour program to determine if it has fulfilled its promise" (J.A. 17) 


In the interim, it stated, experience might dictate the need for modi- 
fication either "to prevent undue diversion" or to "relax restrictions 
that may prove too onerous" (J.A. 19), and noted that its "rule making 
powers" would permit it to deal with such situations (J.A 17, 19). 

The Board's decision was by a two-to-one vote (J.A. 33) In their 
petition for reconsideration, the petitioners contended that the recent 
decision in Flotill Products v. Federal Trade Commission (C.A 9, 

No. 19,521. March 16, 1966) established that the concurrence of a 

majority of the Board (as opposed to a majority of a quorum) was a 

prerequisite to a valid order, However, in response to this con- 

tention, Chairman Murphy qualified himself and voted with the majority 

(J.A, 382), The Board found the Flotill decision to be inapposite. 
10/ 

(J.A. 378). 

The petitioners also requested the Board to stay the effective- 
ness of its awards of inclusive tour and split-charter authority until 
the completion of proceedings on judicial review. On April 29, the 
Board denied the request on the basis of detailed findings (J.A. 379-380). 

10/ The fifth member, Mr. Adams, attached a statement to the order 
on reconsideration stating that he had not participated because of prior 
investigations conducted by him as a staff member into the qualifica- 
tions of those carriers to receive supplemental authority (J.A. 384). 
See Section 5(c) of the Administrative Procedure Act (5 U.S.C. 1004(c)); 


Amos Treat & Co. v, Securities & Exchange Commission, 113 U.S. App. D.C. 
100, 306 F.2d 260 (1962), 
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The petition for review followed in this Court on May 4. t was 


accompanied by a Motion for Stay which the Court heard on May 12. On 


the same day the Court entered an order denying the stay and providing 


an expedited schedule for completing the case on the merits. 


STATUTES AND REGULATIONS INVOLVED 

Pertinent portions of the Federal Aviation Act of 1958 are set 
forth in the Appendix to this Brief, antra:. Ds. 37s | 

Part 378 of the Board's Special Regulations relating to "INCLUSIVE 
TOURS BY SUPPLEMENTAL AIR CARRIERS AND TOUR OPERATORS" appears in the 
Joint Appendix beginning at page 301. The amendments to this regulation 
begin at page 390 of the Joint Appendix, 

Part 208 of the Board's Economic Regulations relating to "TERMS, 
CONDITIONS AND LIMITATIONS OF CERTIFICATES ENGAGED IN SUPPLEMENTAL AIR 
TRANSPORTATION" appear in the Joint Appendix beginning at page 374. 


Amendments to Part 208 begin at page 385 of the Joint Appendix. 


SUMMARY OF ARGUMENT 
ar 

A. The Board correctly ruled that under the Federal Aviation Act 
of 1958 (which provides that a supplemental air carrier may be author- 
ized to engage in "charter trips in air transportation") @ supplemental 
carrier may be authorized to operate "inclusive tour'charters". In 
the first place, "inclusive tour charters" sonst tyee group travel 
which, by historic usage and judicial construction falls within the 


legal definition of charter and hence within the literal terms of the 
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statute. The unifying relationship which qualifies a group for 
charter travel may arise bef; e, after, or, as the Board found here, 
as a result of the tour travel. 

B. The Committee reports show that Congress enacted the un- 
defined term "charter trips" with the understanding that inclusive 
tour charters fell within the legal definition of the term The 
sequence of events in the Congress and the Committee reports 
establish that inclusive tours represented a type of charter which 
the Board could but was not required to authorize to the supple- 
mentals. Although the Senate would have required the Board to grant 
supplementals the right to carry all-expense tours, the House 
determined that the matter should be left open to the Board's 
discretion. In conference the House prevailed. This cannot 
possibly establish that the Board is prohibited from granting 
inclusive tour charter authority as petitioners contend, but only 
that the matter was open, as the Board found. 

Since the authorization of such tours furthered the overall 
objectives of the legislation, it was clearly permissible so long 
as it preserved the distinction between group and individual travel. 
The distinction was preserved. 

C. The plain language of the statute and the weight of the 
Committee reports cannot be overcome by statements made by some 
of the managers at the time of the passage of the bill, as petitioners 


contend. The oral statements by only five of the 17 signers of the 


Conference Report seek to impeach earlier written reports. Their 
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statements conflict with each other on the withdrawal of legal power 
from the Board to authorize tours, and with the statement of Senator 
Monroney, the leading aviation authority in the Senate. Their 
comparable statements on "split charters" were rejectei by this Court 
in an earlier case. 

D. The Board need not find that services established are un- 
obtainable from scheduled carriers before authorizing supplementals 
to perform them, In any event, the inclusive tour shanties author- 
ized here were, as the Board found, different from all-expense tours 
offered on scheduled services, the services authorized here being 
true group travel. 

aha 

A. The special safeguards imposed on "inclusive tour charters" 
by the Board's regulation insure that such services will remain 
group travel and will not be used as a subterfuge for individual 
service. Rigid requirements as to duration, stops and price effec- 
tively prevent tour participants from using such tours 'as a means of 
securing cut-rate point-to-point transportation. A eetow approval 
procedure, including submissions relating to tour operator qualifica- 
tions and the tour prospectus, assure compliance with the regulation 
and proper tour operation. 

B. The Board concerned itself with the effect of its regulation 


on the certificated carriers. It found, without factual challenge here, 


‘that the inclusive tour authority would not adversely affect the 


regular route carriers. However, following a pattern previously 


as bee 


approved by this Court, it retained jurisdiction to utilize its 


rule-making powers to change its regulation if experience during 


the test period so dictated, or, even in the interim, to modify 
its regulation "to prevent undue diversion" or to "relax restrictions 


that may prove too onerous", 
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ARGUMENT 
Introduction 
The petitioners do not challenge the factual foundation for 


the Board's determinations that the granting of inclusive tour 


authority to the supplemental air carriers will provide services 


which are beneficial to the public and the supplemental air car= 


riers, and with little or no impact upon petitioners. Rather, their 
case is predicated upon the premises (1) that, however desirable the 
services may be, they nonetheless cannot be permitted to the supple- 
mental carriers and (2) that despite the expert Board's conclusions 
to the contrary, the Court should assume that the aurhontsat ion will 
somehow have a crippling impact upon the regular route system. We 
subsequently show that the authorization is within statutory authority, 
that the contentions of impact advanced by the petitioners are no 
more than the speculations of injury which they invariably advance 
in response to all grants of authority to new preiels, ad that 

the limitations upon the service imposed by the Board and its con- 
tinued retention of control are such as to preclude any basis for 


any assumption of harm to the public interest from the authoriza- 


tion here involved. 


Sys 


The Board correctly interpreted the term "charter trips in 
air transportation” permitted to supplemental air carriers 

as including "inclusive tour charters”. 

A, "Inclusive tour charters" constitute group travel which, 
by historic usage and judicial construction, falls within 
the legal definition of charter and hence within the 
liberal terms of the statute. 

Supplemental air transportation is defined (section 101(33), 
infra, p.38) as "charter trips in air transportation . . . rendered 
pursuant to a. certificate issued under section 401(d)(3) of the Act 
(infra, p.40). The sole question here is whether "inclusive tour 
charters" authorized by the Board fall within the statutory defini- 
tion 

"Charter" is not defined by the Act. Moreover, as this Court 
recognized in the "split charter" case (American Airlines v. Civil 
Aeronautics Board, supra, 348 F.2d 349, 354), the term has no in- 
flexible legal meaning. Rather, as a matter of historic usage and 
judicial construction, it is a coneept which denotes a distinction 
between travel by a group having some common interest or affinity, 
as opposed to mere individual point-to-point transportation. 

The community of interest or unifying relationship which 
qualifies the group for charter travel may arise in a number of ways. 
The charter may involve transportation of members drawn from a pre- 


existing organization, e-g., a fraternal organization, for travel 


either for purposes connected with the organization (e.g., a con- 


vention) or for the personal recreation of the members of the group 
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participating in the flight Y Conversely, the requisite affinity 
may be supplied when a group of persons, thavetotere unrelated, band 
themselves together to travel to a point where they: will share a 
common experience. A typical example, long provided for by the 


Board's transatlantic charter regulation, is the summer study tour. 


This usually involves travel by a group of previously unaffiliated 


persons who, in the language of the regulation, will be "participants 
in a formal academic study course abroad" and who will often also 


participate in side trips to nearby points of historical or cultural 


W/ 


interest. In such cases, the shared experience of participating 


in the course of study is deemed to provide sufficient affinity 
among the participants to qualify them for charter transportation. 
The Board found that the inclusive tour charters which it 


authorized in this case involve a sufficiently unifying relation- 


ship among the participants to qualify the tours as "charters" 
(J.A. 13): 


"In exchange for realizing the price savings accruing 
from the economies of planeload charter operations, the 
charter tour passenger is subjected to the rigidities of a 
group itinerary, must be willing to travel and share 
facilities with strangers, and must agree to the necessary 
regimentation that is entailed in group travel. * * * he 
* * * will be confined to predetermined departure and 
arrival times selected by the tour operator * *'* ™, 


1y The Board's transatlantic charter regulation (14 C.F.R. 


295.2(k)) requires that, in order to be eligible for: participation 
in the charter trip a person must ordinarily have been a member of 
the organization for six months prior to the flight... 


12/ In the motor carrier field education charters are common- 
place, often involving the award of academic credit merely for the 
educational value of the travel experience itself. See, e.g., Ricks 


Common Carrier Application, 24 M.C.C. 363, (940); Georgia Caravan 
Camps, Inc., Contract Carrier Application, 23 M.C.C. 477, (1940). 


Sie 


This determination was squarely in accord with judicial precedent 

in the field of surface transportation. In National Bus Traffic 
Association v. United States, 143 F.Supp. 689 (D.C.N.J. 1956), affid. 
per curiam 352 U.S. 1020 (1957), the Interstate Commerce Commission 
had held that a tour operator offering all-expense tours, not 
distinguishable from those here authorized, was not required to 
utilize motor carriers who would be authorized by the Commission to 


sell individual tickets to passengers, but rather was free to utilize 


motor carriers licensed to engage in charter seevicsaoee As the 


court said (143 F.Supp. at 695): 


"It must be conceded by the plaintiffs ... that a pre- 
formed group of travelers -- for example, the members of a 
golf team or of an orchestra -- may lawfully charter a bus 
for a tour. The Commission thought that Tauck's patrons, 
traveling for sightseeing together have a ‘community of 
interest' about the equivalent of that of a preformed group; 
that, therefore, if a collective contract for transportation 
be effected for its group by Tauck such a contract may be 
deemed to be a true 'charter'", 


13/ This is the leading case involving Tauck Tours, Inc. The 


Board discussed the litigation at some length in its opinion (J.A. 
7-9), Petitioners! attempts to distinguish this case (Pet. Br. 10-11, 
23) do not in any way obviate the fact that the case stands for 
precisely the proposition the Board said it stood for. 


Tauck Tours has also arranged for the conduct of its all- 
expense tours with various certificated carriers, including several 
of petitioners. While rates were determined on a "charter" basis, 
the air transportation was conducted pursuant to exemptions, and 
the passengers were "limited to persons traveling on tours arranged 
by Tauck Tours, Inc." Orders E-12269, March 20, 1958; E-13473, 
February 4, 1959, as amended by E-13814, April 30, 1959; E-15034, 
March 23, 1960; E-16628, April 7, 1961; E-18008, February 9, 1962; 
E-19316, February 25, 1963; E-20803, May 11, 1964; E-22234, May 28, 
1965; E-23703, May 19, 1966. 


The court agreed: 


"Though the individual membership certificates do entitle 
each individual Tauck patron to transportation and in this 
sense are ‘tickets', a good deal more than bare individual 
transportation is involved. The tour is attractive because 
it is a group adventure . . . the important thing is that 
the Tauck group is a cohesive whole interested in a tour 
for pleasure, and not in mere transportation."l4/ 


The court's decision in the Tauck tours case long! antedated 
enactment of section 101(33) of the Federal Aviation Act. In the 
absence of clear evidence to the contrary, the settled. rule of 
statutory construction is that Congress must be presumed to have 
been aware of the prior judicial interpretation of tushy 
"charter" and that it intended the term to have the meaning author- 
itatively established by the courts. United States v. Merriam, 

263 U.S. 179, 187, (1923); Cornell Steamboat Company v. United States, 
53 F.Supp. 349, 355 (S.D.N.Y. 1943), aff'd, 321 U.S. 634 (1944).22/ 


14/ Petitioners argue that the Board may not rely upon surface 
precedents (Br. pp. 22-24). We note, however, that in the split 
charter case, the petitioning carriers, who are also among the peti- 
tioners here, contended that the surface precedents should be 
followed. In any event their argument here is without: ‘merit. It 
is undoubtedly true that regulatory concepts under the Interstate 
Commerce Act are not to be imported uncritically into the Aviation 
Act, and the Board refused to follow surface precedents in the split 
charter case because of differences between motor vehicles and air- 
craft. Here the surface precedents were relied upon merely with 
respect to the question whether inclusive tours involve a suffi- 
ciently unifying relationship among the tour members to qualify as 
charters. Petitioners suggest no reason for distinction between 
surface and air tours in this respect. 


15/ Moreover, there are a number of other instances in air 
transportation which support the proposition that a "charter™ includes 
a contract which permits the charterer's resale of services on the 
aircraft to individuals. The British experience with inclusive 
tours, which has been going on for well over a decade, is of this 

(footnote continued) 
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On the basis of the foregoing, we submit that "inclusive tour 
charters" are "charter trips" within the literal meaning of 


section 101(33} of the Act. 


B. The Committee reports establish that inclusive tour 


charters were among the charters which properly could 
be_ authorized to the supplemental carries, and the 


overall legislative history and prior judicial con- 


struction of the Federal Aviation Act establish that 


the Board is free to adopt that definition of charter 


which furthers the overall statutory objectives so 


long as the basic distinction between group and 
individual travel is preserved. 


The Committee reports confirm the fact that Congress enacted 
the undefined term "charter trips" with the understanding that an 
inclusive tour charter fell within the legal definition of the 
term, and also establish that Congress intended the Board to have 
discretionary authority to permit the supplementals to perform 
such charters. Thus, the Senate report (No. 688, 87th Cong., lst 
Sess.) specifically stated (pp. 13-14) that: 


"There is one circumstance in which a carrier or travel 
agent may offer the services to individual members of the 
public and still conform to the traditional concept of charter. 
This is in connection with an all-expense paid group tour. 


nature (J.A. 16-17, 117, 126). Further, as the Board pointed out, 
freight forwarders have been allowed to charter aircraft for trans- 
portation of cargoes consolidated from individual shippers. Inter- 
national Freight Forwarders Investigation, 27 C.A.B. 658, 668-669 
(1958). Although the Board has not as a matter of policy previously 
authorized inclusive tour charters in air transportation, it has 
approached this position by not requiring "affinity" of a group 
before such group could apply for charter transportation. See, 

for example, Pan Am World Airways, et al., IATA A eements, 23 
C.A.B. 275, 280-281 (1956); IATA Agreements, Group Excursion 


Fares, 26 C.A.B. 755, 756 (1958). 
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If a travel agent charters an aircraft for an all-expense- 

paid tour and then offers to individual members of the public 

the right to participate as a member of the group, this is a 

very different sort of service from individually ticketed 

transportation." 
Indeed, the Committee report was critival (id.) of the "artificial 
restrictions which have been imposed by Board regulations on a legal 
charter" of this nature, and the Senate bill proposed to rectify the 
situation by inzluding a definition of charter which would have 
required the Board to permit the supplementals to conduct inclusive 
tous .1o/ 

The House of Representatives on the other hand believed that 


the question of what charters should be conducted should be left to 


the Board The bill which it initially passed contained the precise 


provisions which ultimately were enacted (H.R. 7318, as amended, 


Sept. 13, 1961). The House Committee report (No. 1177, 87th Cong., 
lst Sess.) stated (p. 5): 


"The supplementals recommended that a definition of charter 
be written into the bill and this was given consideration by 
your committee. The bill passed by the Senate has such a 
definition. 


1c/ The complete definition was as follows: 

"(13) ‘Charter Service' means air transportaticn performed 
by an air carrier holding a certificate of publiz convenience an 
necessity where the entire sapacity of one or more airsraft has been 
engaged for the movement of persons and their baggage or for the 
movement of property on a time, mileage, or trip basis, but shall 
not include transportation services offered by an air sarrier to 
individual members of the general public or performed by an air 
carrier under an arrnagement with any person who provides or offers 
to provide transportation services to individual members of the 
general public, other than as a member of a group on an all-expense- 
paid tour." 
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"Your Committee, however, after considering the problem 
came to the conclusion that under the circumstances, authority 
to define charter services should be left, as at present, with 
the Board, subject to the limitations contained in the reported 
bill. This is a very difficult subject and any effort to 
freeze a definition of charter service into law could well 
lead into complications." 


The Conference report to accompany the agreed upon bill adopted 


the House version on the issue in question and eliminated the defini- 


tion of "charter service” originally contained in the Senate pi1.2/ 


Petitioners repeatedly refer to the acceptance of the House language 
as a "recession" from the position set forth in the Senate Report. 
What they overlook, however, is that the "recession" by the Senate 
was only from the position that the Board should be required to 

grant inclusive tour charter authority to the supplementals. There 

is no basis for a contention that the Conference agreement demon- 
strates a recession by the Senate from its position that inclusive 
tours constituted a legal charter, or a recession by the House from 
its position that the matter should be left to the Board. The agree- 
ment by the conferees was merely to accept the position of the House 
to leave to the Board the question of whether such charters should be 
permitted. True, the Conference report does not discuss the matter. 
However, there was no necessity for discussion or comment since the 
matter had been fully explained in the comment contained in the earlier 
House report on the charter definition, to which the conferees agreed. 
“177 Conference Report to accompany S. 1969, H. Rep. No. 1950, 


87th Cong., 2d Sess., June 28, 1962. The Conference Report was 
signed by 17 Senators and Representatives. 
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Thus, the Committee reports, which next to the plain language 


are the best indivia of Congressional dntent oo plainly establish 
that inclusive tours represented a type of charter which the Board 
vould, but was not -‘equired, to authorize to the supplementals 19/ 
The prezise legislative history here involved, including the floor 


statements discussed in point C, was sonsidered by this Court in the 


18/ US _v Auto Workers, 352 US 567, 585 (1950); Ni-holas 
. Denver & R.G.W.R. Co., 195 F.2d 428 (C.A. 10, 1952); Duplex Co 
. Deering, 254 U.S. 443, 474 (1920) 


19/ The Board properly zoncluded (J.A. 11) that: 


n" x * *® the Senate version of the bill, as ‘well as the 
Senate Committee Report, make it clear that the Senate was dis- 
satisfied with the Board s historizs refusal to authorize inclusive 
tour sharters On the other hand, the House bill contained no 
reference on way or the other to all-expense tours, ana the House 
Committee report clearly indicates that this matter was to be 
left to the Board to determine The ultimate adoption of the 
House version strongly supports the -sonstruction of the statute 
in line with the House Committee Report. 


"Thus, the clear meaning of the statute is reinfor-ed 
by the sequenze of events in the Senate and the House and the 
authoritative committee reports explaining those events." 
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"split-charter” case, with the conclusion being (American Airlines v. 
Civil Aeronautics Board, 348 F.2d 349 at p. 354) that "Congress 
intended . . . that the Board should be free to evolve a definition" 
of charter in accordance with the needs of the air transportation 
system so long as it preserved "the distinction between group and 
individually ticketed travel." 

Here, the Board has not offended against the distinctions 

between group and individually ticketed travel since inclusive tours 
fall within the accepted concept of group travel and since special 
limitations were imposed (point Ii, infra) to insure that there would 
be no departure from the group travel concept. Furthermore, the 
Board's action best furthers the overall statutory objectives, and 


for this additional reason its definition of charter ‘should be accorded 


, 2 : 
controlling weigntee” The primary purpose of Congress was not to 


destroy the supplemental carriers or to impede their ‘expansion and 


20/7 The interpretation must be reasonable and not "too far- 


fetched.” Labor Board v. Coca Cola Bot. Co., 350 U.S. 264, 269 
(1956). See also Power Reactor Company v. Electricians, 367 U.S. 
396, 408 (1961); Norwegian Nitrogen v. U.S., 288 U.S. 294, 315 
(1933); Massachusetts Trust Deed v. U.S., 377 U.S. 235, 241 (1964); 
Zemel v. Rusk, 381 U.S. 1, 11 (1965); Udall v. Tallman, 380 U.S 1, 
16, reh. den. 380 U.S. 989 (1965); Skidmore v. Swift & Co., 323 U.S. 


134, 139-140 (1944); National Broadcasting Co., Inc. v. F.C.C., 
__.U.S. App. D.C. ___, decided May 26, 1966. 
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development as an important component of the overall air transportation 
system. Rather, the purposes of the 1962 legislation were (1) to 
eliminate irresponsible supplementals, including those violating 
safety regulations, and to insure a continuing vigilance by the 
Board of the fitness and responsibility of those supplementals 
remaining; (2), to utilize and develop the valuable services of the 
supplemental carriers by stabilizing their operations under certi- 
ficates, authorizing the performance of "charter trips" on a basis 
broad enough to support viable organizations whose prosperity 
would permit full compliance with economic and safety regulations; 
and (3) to maintain the regulatory scheme of the Federal Aviation 
Act and the protection of the certificated carriers by eliminating 


unregulated individually ticketed point-to-point competition from 


21 
the supplenentatsse 


21/ These purposes are apparent from the Committee Reports 


as well as the overall legislative history. For example: 


"The bill, as amended, will provide firm assurances as to 
operating authority with the resultant stability essential to the 
health of any industry, while at the same time incorporating 
adequate safeguards to protect the regularly certificated route 
carriers from unreasonable competition and traffic diversion." 

S. Rep. No. 688 (Calendar No. 664), 87th Cong., lst Sess., p. 21 
(Aug. 8, 1961). 


"As a result of court decisions, the Civil Aeronautics Board 
now lacks authority to license air carriers to conduct limited 
operations to supplement the services provided by the scheduled 
route carriers. The reported bill provides a means of accomplish- 
ing this without undermining the financial stability of the 
scheduled route carriers, a situation which could result in the 
curtailment of essential service or calls for additional subsidy, 
or i H. Rep. No. 1177, 87th Cong., lst Sess., p. 6 (Sept. 13, 
1961). 


(footnote continued) 
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The Congress was well aware that the carriers would find it 
difficult to maintain operations limited to civilian charters and 
operations for the military, and hence that a Liberal definition 
of charter was required. The Senate report Siceudad eke importance 
of the civilian charters to the carriers, and the need for operating 


authority which would permit the individual carriers: to achieve a 


permanent and stable place in the transportation system. The 


Report stated (No. 688, p. 12): 


"A supplemental industry constructed on this basis 
requires courage and imagination on the part of'the car- 
riers in developing and proposing how they can best serve 
the public interest. It requires on the part of the Board 
a sense of liberality and experimentation and a, willingness 
to undertake a trial, even at the cost of occasional error." 


Mr. Harris: ". . . This legislation will keep the supplemental 
air carrier industry in business . . . We feel the substitute bill 
more adequately establishes a program that will give true supple- 
mental airline service. Still it provides restrictions that will 
protect regular airline service and the general public... 7 
107 Cong. Rec. 20081 (Sept. 18, 1961). 


Mr. Monroney: "Mr. President, this is a very complicated and 
difficult piece of legislation . . . It seeks to provide a permanent 
place in the aviation industry for supplemental air carriers without 
adverse effect upon scheduled carriers..." 107 Gong. Rec. 17162 
(Aug. 28, 1961). 


See, also, Mr. Schoeppel's remarks to the same effect. 107 Cong. 
Rec. 17163 (Aug. 28, 1961). 


See, also, Hearings before Subcommittee of Commerce Committee 
on H.R. 7512, and H.R. 7674, 87th Cong., lst Sess., 13, 29, 74, 91, 
156, 218-219; Hearings before Aviation Subcommittee of Commerce Com- 
mittee on S. 1969, 87th Cong., lst Sess., 268, 270, 281, 282-283. 
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Moreover, as the examiner pointed out here (J.A. 87-89), with the 
approval of the Board (J.A. 4), the policies of the Defense Estab- 
lishment require an increased civilian market for the supplemental 
carriers as a condition precedent to their continued use by the 
military. The Board found that the inclusive tour authorization 
represented a type of service which would strengthen the carriers 
and which would have little if any impact upon the certificated 
route carriers or system (see point II, infra). 

Nor does: the Board's order conflict with the other congressional 


my 
i 


purposes. The irresponsible operators were eliminated, and the ones 


here involved have been found fit from an operational and compliance 
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standpoint .22/ Moreover, the Board maintains continuing surveillance 


over both the carriers and the inclusive tour authority, Also, 
contrary to petitioners' suggestions, Congress did not eliminate 
the individually ticketed services because of any impact upon the 
regular route systems from individual operations, but because there 
were groups of carriers combining their operations and providing 


daily services under claim of color of authority of the 10-flight a 


22/ As this Court is aware from prior cases (Paramount Airlines, 
et al. v. Civil Aeronautics Board, Nos, 17,311, et al.; Great Lakes v. 
Civil Aeronautics Board, 110 U.S. App. D.C. 314, 293 F.2d 153 (1961)) 
the supplemental legislation constituted a congressional termination 
of all prior operating authority, with only those carriers found fit 
by the Board being permitted to continue operations on an interim 
basis. For a detailing of the legislative history on this point, 
see our opposition to stay in case Nos. 17,311, et al., supra. 
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month authorization <7 Apart from the fact that the "inclusive 


tours" are 'charters", there simply is no parallel between the pre- 
1962 "combine" operations and the instant authorization. 


C. The plain lan, e of the statute and the weight of the 
Committee Reports cannot be overcome b the selected state- 


ments _in the Congressional debates relied upon by the 


petitioners. 


We have previously shown that the plain language of the statute, 
historic practice, judicial precedent, and the Committee Reports 
authorize "inclusive tour charters" because, as group travel, they 
are "charter trips". Petitioners seek to avoid alliof this by 
reference to statements made at the time of the passage of the bill 
by some of its floor managers. (Pet. Br. 15-18). In effect, they 
seek to impeach the earlier Committee Reports and the Conference 
Report signed by seventeen members, through reliance upon statements 
by five of the peneieipanie “eae risks are inherent in such 
procedure. The shortcomings are graphically portrayed in the words 
of Justice Jackson, concurring in Schwegmann Bros. v. Calvert Corp., 
341 U.S. 384, 395-396 (1951): 


23/7 The notable examples are the North American Combine (North 


American Airlines v. Civil Aeronautics Board, 100 U.S. App. D.C. 5, 

240 F,2d 867 (1956), cert. denied 353 U.S. 941 (1957)), and the 

Great Lakes Combine (Great Lakes Airlines v. Civil Aeronautics Boe d, 
291 F.2d 354 (C.A. 9, 1961), cert. denied 368 U.S. 890 (1961). Again, as 
the Committee Report pointed out (Senate Report 688, pp. 16, et seq.; 
House Report No. 1177, 87th Cong., lst Sess., p. 13 (Sept. 13, 

1961), the "de facto pooling" of operating authorizations 

followed by protracted judicial proceedings before the operations 

could be curtailed had created a serious regulatory problem which 

the supplemental carrier legislation was designed to eliminate. 


24/ They appear, along with Senator Monroney's statement, in 
Appendix B, p. 45. 
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"Resort to legislative history is only justified where 
the face of the Act is inescapably ambiguous, and then I think 
we should not go beyond Committee reports, which presumably are 
well considered and carefully prepared. I cannot deny that 
I have sometimes offended against that rule. But to select 
casual statements from floor debates, not always distinguished 
for candor or accuracy, as a basis for making up our minds what 
law Congress intended to enact is to substitute ourselves for 
the Congress in one of its important functions. The Rules of 
the House and Senate, with the sanction of the Constitution, 
require three readings of an Act in each House before final 
enactment. That is intended, I take it, to make sure that 
each House knows what it is passing and passes what it wants, 
and that what is enacted was formally reduced to writing. It 
is the business of Congress to sum up its own debates in its 
legislation. Moreover, it is only the words of the bill that 
have presidential approval, where that approval is given. It 
is not to be supposed that, in signing a bill, the President 
endorses the whole Congressional Record. For us to undertake 
to reconstruct an enactment from legislative history is merely 
to involve the Court in political controversies which are 
quite proper in the enactment of a bill but should have no 
place in its interpretation.” 


Moreover, the floor debates do not establish, as petitioners would 
have it, that all managers were unanimous in their views. Senator 
Monroney had the weightiest voice on aviation matters in the Senate, 
and he was the author of the Senate Committee Report unequivocally 
stating that all-inclusive tours fell within the legal and intended 
definition of charters. He explained the reason for the elimination 


of the Senate definition in terms of leaving the Board free to author- 


25 
ize split charters, and not in terms of precluding inclusive r= | 
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£2/ He stated: (108 Cong. Rec. 12283, June 29, 1962) 


"The charter definition contained in the Senate version of 
the bill was omitted from the bill agreed to by the conferees. This 
was done unilaterally by the Senate conferees because of the decision 
which had been made on individually ticketed authority. The charter 
definition would have operated to prohibit the granting of split 
charters -- that is, the transportation of more than one charter group 
in a single aircraft, We felt that the Board should be left free to 

(footnote continued) 
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And while petitioners assert that he must be taken to have acquiesced 


in the statements of other persons, that the Board lacked inclusive 
tour authority because he did not affirmatively contradict them, they 
offer no support in law or reason for such a conclusion. 

It is true that five persons did express opposition to inclusive 
tours. However, as the Board pointed out (J.A. 12), only Senators 
Scott and Cotton took the position that the Board would lack legal 
authority to authorize all-expense tour operations. The comments of 
Representatives Harris and Williams and Senator Thurmond were directed 
to the point that the Board ought not to authorize Suen operations, 
as opposed to unequivocal statements that the Board would lack the 
power to do 30.29/ 

In sum, it is apparent that six members of Congress, closely 
connected with this enactment, took three different! positions with 
respect to the legal authority conferred on the Board in the final 
enactment. Such a potpourri cannot establish a legal prohibition 
of all-expense tours, particularly in the face of the plain language 
of the statute and the Committee Reports. 
determine on its merits the desirability of permitting the supple- 
mental carriers to conduct such charters, in view of the fact that 
the charter business will pian te dy: represent the only source of 
revenue for these carriers . 

26/ Moreover, these latter statements in opposition were 
directed largely to a concern that all-expense tours might involve 


the problems previously encountered with individually-ticketed 
authority. 
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Moreover, the same speeches petitioners refer to here also 
contained statements that "split charters" were not permissible as 
"charter trips", and petitioners urged in the "split charter" case 


that such statements were controlling as against the plain language 


of the bill and the Committee Reporta.al This Court rejected that 


approach in American Airlines, Inc. v. Civil Aeronautics Board, 


—_U.S. App. D.C. ___, 348 F.2d 349 (1965), and it certainly should 


do so here. 


27/ Sometimes the reference was to the letting of the "entire 


capacity of an aircraft". See Senator Scott (108 Cong. Rec. 12285), 
Senator Thurmond (108 Cong. Rec. 12285), Representative Harris (108 
Cong. Rec. 12322), Representative Walter (108 Cong. Rec. 12322), 
Representative Collier (108 Cong. Rec. 12323). 
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D. The Board is not required as _a condition precedent to 


authorizing charter trips to determine that the parti- 
cular services involved cannot be obtained from the 


regular route carriers, and the fact that transporta- 


tion for tour groups may be obtained on the regular 
route operations of the petitioners does not preclude 
the authorization here involved. 

Petitioners contend that "inclusive tour chartiers" are not 
"supplemental air transportation" within the meaning of Section 101(33) 
of the Act because they do not "supplement the scheduled service author- 
ized by certificates of public convenience and necessity issued pursuant 
to 401(d)(1) and (2) of this Act" (Pet. Br. 24-29). The entire argument 
boils down to an assertion that "inclusive tour charters" do not "supple- 
ment the scheduled service" of the certificated air carriers because such 
carriers already sell "the same all expense tours * * * on scheduled serv- 
ices all over the country." (Pet. Br. 24) 

The argument for the most part appears to be simply another ex- 
pression of petitioners' view that inclusive tours are in reality 
individual rather than group travel, a point on which no more need be 
said. To the extent that the argument is one that the Board can author- 
ize only those charter trips which provide transportation which could 
not be obtained through purchase of individual tickets, the answer is 
two-fold -- there is no such requirement, and the ceunieee here in- 
volved are different from those provided by the petitioners. Presumably, 


the alternate to any charter transportation between points served by 


scheduled carriers is the purchase of blocks of individual tickets. 


However, there is nothing in the legislative history or the terms of 


statute which suggest that Congress intended to limit the supplementals 
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to only that traffic which the regular route carriers were physically 
unable to transport, or that the Board was required to find anything 
more than that the charter services which it i sea are a desirable 
adjunct to the over-all transportation Sua By dictionary definition, 
"to supplement" is merely to add. 

In any event, "inclusive tour charters" are quite different from 
"all-expense tours" operated under certificates issued pursuant to 
Sections 401(d)(1) and (2) of the Act for "scheduled services". There- 
fore, “inclusive tour charters" "supplement" scheduled services even under 
the restrictive view of petitioners. The principal differences are these: 
(1) pricing for "inclusive tour charters" being based on planeload charter 


rates will be substantially lower than for existing all-expense tours of 


certificated carriers which are based on individual point-to-point fares 


(J.-A. 13, 20, 116); (2) the "inclusive tour charters" represent true group 


travel, as the Board elaborated, in contrast to individual travel provided 
by certificated carriers'all-expense tours (J.A. 13); (3) the points served 
by "inclusive tour charters" may include any point in the 50 states or the 
District of Columbia whereas the all-expense tours are limited to the certi- 
ficated points on the route of the carrier; and (4) the promotion of "in- 
clusive tour charters" will be much more intensive since the inclusive 

tour operator lives or dies by his success in filling the aircraft he has 
chartered, whereas there is no adverse effect upon the certificated carrier 


29 "Whether the operating authority we have granted is additional 


and supplemental is not a matter of semantics or of refined academic def- 
inition, Rather, it is to be determined by the need and function to be 
served by such authority and by the economic impact which it would have 


on the certificated carriers." Large Irregular Air Carrier Investigation, 
22 CAB 838, 839 (1955). 
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if its aircraft is filled with point-to-point passengers rather than 
all-expense tour participants. Indeed, it was as a result of these 
significant differences that both the Board and its examiner found, 
in effect, that "inclusive tour charters" would cause no significant 
diversion from the certificated carriers but would generate substantial 
new business for supplemental air carriers participating in the in- 
clusive tour program (J.A, 15-17, 131-137, 141-142): 
II. The inclusive tour charters authorized by the. ‘Board in 

fact preserve the distinction between group and individually 

ticketed travel, and will not adversely affect: the regular 

route system. 

A. The special safeguards imposed by the Board are such as 


to preclude the use of tour charter flights as a sub- 
stitute for individually ticketed air transportation, 


and petitioners' contentions to the contrary rest merely 
on their unsupported speculation. 


The Board did not content itself with simply suthpnaeine all- 
expense tours as "charter trips". In Part 378 of its Special Regulations 
it carefully defined and regulated "inclusive tour charters" and the 
participants. (J.A. 18-23, 301-323, 390-393). The Board attempted to 
"reconcile the two opposing theories of (1) minimum restriction in 
order to give the tours flexibility and marketability, and (2) maximm 
restriction, in order to maintain the group concept and therefore 
prevent the tours from being used as a subterfuge for individually- 
ticketed transportation" (J.A. 18). 

Among the principal restrictive provisions of the Board's regula- 


tion are requirements (1) for a binding charter contract commitment 


(J.A. 312); (2) a prior approval procedure (including review of the 
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qualifications of the tour operator, the tour prospectus, and compliance 
with the regulation by the tour operator and the supplemental carrier) 
(J.A. 309-311, 19-20); (3) an "inclusive tour" lasting at least 7 days, 
providing over-night accommodations at a minimum of 3 places (such 
places to be no less than 50 miles apart), requiring the tour price 

to include at least all hotel accommodations and surface transporta- 
tion between all places on the itinerary, and prohibiting a tour price 
of less than 110% of any available fare charged by a certificated car- 
rier or individually-ticketed service over the same route. (J.A. 306- 
307, 20-22); and (4) prohibiting direct air carriers, whether or not 
supplemental, from engaging in inclusive tours (J.A. 391, 376). 

As a result of the foregoing restrictions, the Board has retained 
control of the authorization of inclusive tour charters, has prevented 
direct air carriers from performing inclusive tours, and has made it 
uneconomic for tour participants to utilize inclusive tours as a means 
of securing cut-rate point-to-point transportation. Manifestly, tour 
Participants engaging in an inclusive tour, as defined by the Board, 
will be undergoing an experience in group travel as a "cohesive unit" 
which will, as the Board found, "qualify as charter-worthy under the 
Act"; (328s 18). 

Petitioners' assertions that inclusive tour charters resemble or 
comprise individually-ticketed travel rest solely on their unsupported 


speculations as to what may be expected from travel agents and the 


public. They have carefully avoided presenting, citing, or analyzing 


Part 378 of the Board's Special Regulations or giving any explanation 
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of why the carefully circumscribed tours could be expectedto degenerate 
into schemes to obtain cut-rate point-to-point individual transporta- 
tion or the Board's determination that inclusive tour charters are 


group travel is arbitrary. 


B. The Board found that the inclusive tour authority would 
not adversely affect the regular route carriers and retained 
jurisdiction to alter the conditions under which inclusive 
tour charters may be provided, if in fact such charters 
prove detrimental to the regular route transportation system. 


The Board and its examiner were eoneephed with ‘the effect that 
the Board's action might have on the certificated route carriers and 
the regulatory scheme provided by the statute (J.A. 15-17, 131-137). 
The examiner, whose finding the Board approved (J.A. 4), found that 
most tour traffic “would be newly generated rather than diverted 
from existing services", and that the authorization posed "no signi- 
ficant threat to the certificated route carriers" (J.A. 136-137). 
The examiner's report indicates a possible increase in the civil 
charter market for supplementals in 1967 of some $8.3 million over 
1964. The estimated level in 1967 of $33.5 million ‘is to be compared 
with certificated carrier revenues of over $4,000,000,000, for 1964 
(Cf. J.A. 133 and 272). Obviously, the increase is not of material 
significance to the certificated carriers. Yet the increase may be 
critical to the financial well-being of the supplementals, parti- 
cularly in the light of the situation with respect to military 
charters. The principal revenues of supplementals (over 70%) arise 


from military charters (J.A. 78-81). The Department of Defense now 


requires that carriers receiving contracts secure "at least 30% of 
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their air transportation revenues during Fiscal Year 1966 from com- 
mercial sources” (J.A. 81). This means that increased civilian 
business is essential to the maintenance or increase of the vital 
military charter business (J.A. 87-89, 273). 
On the issue of possible harmful diversion, the Board concluded 
CSehe LY s 
"In the last analysis, it is not possible to predict 
with any degree of certainty the actual amount of diversion 
from scheduled services which may be occasioned by the tour 
operations. At this juncture, we are not persuaded that such 
diversion will be of sufficient consequence to overshadow 
the substantial public benefits which we foresee from the new 
class of service. Clearly there is no showing that a five- 
year experiment in tour operations would pose any significant 
threat to the continued growth and prosperity of the route 
carriers." 
But the Board did not content itself with the picture at the 
moment alone. The Board limited its inclusive tour authorization 


to a test period of five years and indicated thatit would then 


"review the tour program to determine if it fulfilled its promise" 


(J.A. 17). In the interim, the Board said, experience might show the 


need for modification either "to prevent undue diversion" or to 
"relax restrictions that may prove too onerous” (J.A. 19), and noted 
that its "rule-making powers" would permit it to deal with such 
situations (J.A. 17, 19). 

A similar program of review anticipated by the Board in con- 
nection with the 10-flight limitation on these same supplementals 


was approved by this Court with the statement: 
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"We accept the declarations of the Board in these respects 
literally and at full face value. In agreeing with its position 
we do so upon an acceptance of its concern for the certificated 
carriers and its purpose to protect them. We believe this is 
required by the general scheme of the statute." (American 
Airlines, Inc., et al. v. Civil Aeronautics Board, 98 U.S. App. 
D.C. 348, __, 235 F.2d 845, 850 (1956), cert, 
denied, 353 U.S. 905 (1957). 


? 


Such procedure makes full and proper utilization ge the rule-making 
powers available through the administrative process to an agency such 
as the Board. It clearly follows the desirable course charted by 
this Court in its en bane decision in American Airlines, Inc., et al. 
v. Civil Aeronautics Board, U.S. App. D.C. ise < Nieed: <5 


decided March 2, 1966 (blocked space decision). By such a procedure, 


the Board has insured the industry, both supplemental and scheduled 


carriers, that to the extent that experience does not bear out the 


Board's view that inclusive tour charters are group travel rather than 


individually-ticketed service, the Board will utilize its rule-making 
powers to correct that situation. Since the Board's powers are 
unquestioned, and since through its regulations, it is providing 
itself with all of the information it needs to judge the outcome of 
its test program, there can be no reason for not permitting the 


experiment to go forward. 


CONCLUSION 


For the reasons stated, the Board's orders here under review 


should be affirmed. 
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APPENDIX A 


Statutes and Regulations Involved 


Relevant provisions of the Federal Aviation Act,, 72 Stat. 731, 
49 U.S.C. 1301 et seg.: 
TITLE I - GENERAL PROVISIONS 
Definitions 


Sec. 101 Ve Stat. 737, as amended by 75 Stat. 467, 76 Stat. 143, 
49 U.S.C. 1301] As used in this Act, unless the context otherwise re- 
quires-— 
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(3) "Air carrier" means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or any other 
arrangement, to engage in air transportation: Provided, That the 
Board may by order relieve air carriers who are not directly engaged 
in the operation of aircraft in air transportation from the provisions 
of this Act to the extent and for such periods as may be in the public 
interest. 
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(10) “Air transportation" means interstate, overseas, or foreign air 
transportation or the transportation of mail by aircraft. 


HR KKK 


(21) "Interstate air transportation", "overseas air transportation", 
and "foreign air transportation", respectively, mean the carriage by 
aircraft of persons or property as a common carrier for compensation or 
hire or the carriage of mail by aircraft, in commerce between, res- 
pectively—- 


(a) a place in any State of the United States, or the Dis- 
trict of Columbia, and a place in any other Staté of the United 
States, or the District of Columbia; or between places in the 
same State of the United States through the airspace over any 
place outside thereof; or between places in the same Territory 
or possession of the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the Dis- 
trict of Columbia, and any place in a Territory or possession of 
the United States; or between a place ina Territory or possession 
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of the United States, and a place in any other Territory or posses- 
sion of the United States; and 


(c) a place in the United States and any place outside thereof; 
whether such commerce moves wholly by aircraft or partly by air- 
craft and partly by other forms of transportation. 
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"Supplemental air carrier" means an air carrier holding a 
cate of public convenience and necessity authorizing it to en- 
in supplemental air transportation. 


(33) "Supplemental air transportation" means charter trips in air 
transportation, other than the transportation of mail by aircraft, 
rendered pursuant to a certificate of public convenience and necessity 
issued pursuant to section 401(d)(3) of this Act to supplement the 
scheduled service authorized by certificates of public convenience and 
necessity issued pursuant to sections 401(d)(1) and (2) of this Act." 


eee HH 
Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and per- 
formance of its powers and duties under this Act, the Board shall con- 
sider the following, among other things, as being in the public interest, 
and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(>) The regulation of air transportation in such manner as to recog- 
nize and preserve the inherent advantages of, assure the highest degree 
of safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate transportation by air 
carriers; 


(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices; 


. (a) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; . fs} 
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(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of civil aero- 
nautics. 
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TITLE II--CIVIL AERONAUTICS BOARD; GENERAL 
POWERS OF BOARD 


He HH HK 


General Powers and Duties of the Board 
General Powers 


Secs 204... [92 Stat. 735-28 W580. 1984). ola) Ths Board de ene 
powered to perform such acts, to conduct such investigations, to issue 
and amend such orders, and to make and amend such general or special 
rules, regulations, and procedure, pursuant to and consistent with the 
provisions of this Act, as it shall deem necessary to carry out the 
provisions of, and to exercise and perform its powers and duties under 
this Act. 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 
Certificate Required 
Sec. 401. [72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation un- 
less there is in force a certificate issued by the Board authorizing 


such air carrier to engage in such transportation. 


Application for Certificate 


(b) Application for a certificate shall be made in writing to the 
Board and shall be so verified, shall be in such form and contain such 
information, and shall be accompanied by such proof of service upon such 
interested persons, as the Board shall by regulation require. 


Notice of Application 


(c) Upon the filing of any such application, the Board shall give 
due notice thereof to the public by posting a notice'icf such application 
in the office of the secretary of the Board and to such other persons as 


S4) 002 


the Board may by regulation determine. Any interested person may file 
with the Board a protest or memorandum of opposition to or in support 
of the issuance of a certificate. Such application shall be set for a 
public hearing, and the Board shall dispose of such application as 
speedily as possible. 


Issuance of Certificate 


(d)(1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it finds 
that the applicant is fit, willing, and able to perform such transporta- 
tion properly, and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder, and that such trans- 
portation is required by the public convenience and necessity; otherwise 
such application shall be denied. 


(2) In the case of an application for a certificate to engage in 
temporary air transportation, the Board may issue a certificate author- 
izing the whole or any part thereof for such limited periods as may be 
required by the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform such trans- 
portation and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder. 


(3) In the case of an application for a certificate to engage in 
supplemental air transportation, the Board may issue a certificate, to 
any applicant not holding a certificate under paragraph (1) or (2) of 
this subsection, authorizing the whole or any part thereof, and for 

such periods, as may be required by the public convenience and necessity, 
if it finds that the applicant is fit, willing, and able properly to per- 
form the transportation covered by the application and to conform to the 
provisions of this Act and the rules, regulations, and requirements of 
the Board hereunder. Any certificate issued pursuant to this paragraph 
shall contain such limitations as the Board shall find necessary to as- 
sure that the service rendered pursuant thereto will be limited to 
supplemental air transportation as defined in this Act. 
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Terms and Conditions of Certificate 


(e)(1) Each certificate issued under this section shall specify the 
terminal points and intermediate points, if any, between which the air 
carrier is authorized to engage in air transportation and the service to 
be rendered; and there shall be attached to the exercise of the privi- 
leges granted by the certificate, or amendment thereto, such reasonable 
terms, conditions, and limitations as the public interest may require. 


(2) A certificate issued under this section to engage in foreign 
air transportation shall, insofar as the operation is to take place 
without the United States, designate the terminal and intermediate 


Pay alee 


points only insofar as the Board shall deem practicable, and otherwise 
shall designate only the general route or routes to be followed. Any 
air carrier holding a certificate for foreign air transportation shall 
be authorized to handle and transport mail of Rocuenies other than the 
United States. 


(3) A certificate issued under this section to engage in supple- 
mental air transportation shall designate the terminal: and intermediate 
points only insofar as the Board shall deem practicable and otherwise 
shall designate only the geographical area or areas within or between 
which service may be rendered. 


(4) No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change schedules, 
equipment, accommodations, and facilities for performing the authorized 
transportation and service as the development of the business and the 
demands of the public shall require; except that the Board may impose 
such terms, conditions, or limitations in a certificate for supplemenial 
air transportation when required by subsection (d)(3) of this section. 


(5) No air carrier shall be deemed to have violated any term, con- 
dition, or limitation of its certificate by landing or’ taking off during 
an emergency at a point not named in its certificate or by operating 
in an emergency, under regulations which may be prescribed by the 
Board, between terminal and intermediate points other than those speci- 
fied in its certificate. 


(6) Any air carrier, other than a supplemental air carrier, may 
perform charter trips or any other special service, without regard to 
the points named in its certificate, or the type of service provided 
therein, under regulations prescribed by the Board. 
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Additional Powers and Duties of Board With Respect to 
Supplemental Air Carriers 


(n)(1) No certificate to engage in supplemental air transportation, 
and no special operating authorization described in section 417 of this 
title, shall be issued or remain in effect unless the applicant for such 
certificate or the supplemental air carrier, as the case may be, complies 
with regulations or orders issued by the Board governing the filing and 
approval of policies of insurance, in the amount prescribed by the Board, 
conditioned to pay, within the amount of such insurance, amounts for which 
such applicant or such supplemental air carrier may become liable for 
bodily injuries to or the death of any person, or for loss of or damage 
to property of others, resulting from the negligent operation or mainte- 
nance of aircraft under such certificate or such special operating authori- 
zation. 
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(2) In order to protect travelers and shippers by aircraft operated 
by supplemental air carriers, the Board may require any supplemental air 
carrier to file a performance bond or equivalent security arrangement, in 
such amount and upon such terms as the Board shall prescribe, to be con- 
ditioned upon such supplemental air carrier's making appropriate compensa- 
tion to such travelers and shippers, as prescribed by the Board, for 
failure on the part of such carrier to perform air transport tation services 
in accordance with agreements therefor, 


(3) If any service authorized by a certificate to engage in supple- 

mental air transportation is not performed to the minimum extent pre- 
ribed by the Board, it may by order, entered after notice and hearing, 

direct that such certificate shall thereupon cease to be effective to 

the extent of such service. 


(4) The requirement that each applicant for a certificate to engage 
in supplemental = transportation must be found to be fit, willing, and 
able properly to form the transportation covered by his application and 
to conform to the provisions of this Act and the rules, regulations, and 
requirements of the Board under this Act, shall be a continuing require- 
ment applicable to each supplemental air carrier with respect to the 
transportation authorized by, and currently furnished or proposed to be 
furnished under, such carrier's certificate. The Board shall by order, 
entered after notice and hearing, modify, suspend, or revoke such certi- 
ficate, in whole or in part, for failure of such carrier (A) to comply 
with the con teanuing requirement that such carrier be so fit, willing, and 
able, or (B) to file such reports as the Board may deem necessary to de- 
termine whether such carrier is so fit, willing, and able. 


(5) In any case in which the Board determines that the failure of 
a supplemental air carrier to comply with the provisions of paragraph 
(X):,. (3), ‘or (4) of 1 bsection, or regulations or orders of the 
Board thereunder, req 
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su 
es, in the interest of the rights, welfare, or 
safety of the public, immediate suspension of such carrier's certificate, 
the Board shall suspend such certificate, in whole or in part, without 
notice or hearing, for not more than thirty days. The Board shall im- 
mediately enter upon a heari = to determine whether such certificate 
should be modified, suspended, or revoked and, pending the completion of 
such hearing, the Board may further suspend such certificate for addi- 
tional periods aggregating not more than sixty days. If the Board de- 
termines that a carrier whose certificate is suspended under this para- 
graph comes into compliance with the provisions of paragraphs (1), (3), 
and (4) of this subsection, and regulations and orders of the Board 
thereunder, the Board may immediately terminate the suspension of such 
certificate and any pending proceeding commenced under this paragraph, 
but nothing in this sentence shall preclude the Board from imposing on 
. Such carrier a civil penalty for any violation of such provisions, 
‘regulations, or orders. 
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(6) The Board shall prescribe such regulations and issue such 
orders as may be necessary to carry out the provisions of this sub- 
section. 


Special Operating Authorizations 
Authority of Board to Issue 


Sec. 417. [76 Stat. 145] (a) If the Board finds upon an investi- 
gation conducted on its own initiative or upon request of an air car- 
rier -- 


(1) that the capacity for air transportation being offered 
by the holder of a certificate of public convenience 
and necessity between particular points in the United 
States is, or will be, temporarily insufficient to 
meet the requirements of the public or the postal serv- 
ice; or 


that there is a temporary requirement for air trans- 
portation between two points, one or both of which is 
not regularly served by any air carrier; and 


that any supplemental air carrier can provide the addi- 
tional service temporarily required ini the public 
interest; the Board may issue to such supplemental air 
carrier a special operating authorization to engage in 
air transportation between such points. 


Terms of Authorization 


(b) A special authorization issued under this section -- 


(1) shall contain such limitations or requirements as to 
frequency of service, size or type of equipment, or 
otherwise, as will assure that the service so authorized 
will alleviate the insufficiency which’ otherwise would 
exist, without significant diversion of traffic from 
the holders of certificates for the route; 


shall be valid for not more than thirty days and mav be 
extended for additional periods egereerting not more 
than sixty days; and 


shall not be deemed a license within the meaning of 
section 9(b) of the Administrative Procedure Act 
(5 U.S.C. 1008(b)). 


Sie 
Procedure 


(c) The Board shall by regulation establish procedures for the 
expeditious investigation and determination of requests for such 
special operating authorizations. Such procedures shall include 
written notice to air carriers certificated to provide service between 
the points involved, and shall provide for such opportunity to protest 
the application in writing, and at the Board's discretion to be heard 
orally in support of such protest, as will not unduly delay issuance 


of such special operating authorization, taking into account the degree 


of emergency involved. 
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APPENDIX B 


Relevant excerpts from the Congressional debates jon P.L. 87-5280 
(Vol. 108 Cong. Rec., June 29, 1962): 


SENATOR MONRONEY: "* * * The charter definition contained in the 
Senate version of the bill was omitted from the bill agreed to by the 
conferees. This was done unilaterally by the Senate conferees 
because of the decision which had been made on individually ticketed 
authority. The charter definition would have operated to prohibit 
the granting of split charters -- that is, the transportation of more 
than one charter group in a single aircraft. We felt that the Board 
should be left free to determine on its merits the desirability of 
permitting the supplemental carriers to conduct such charters, in 
view of the fact that the charter business will ultimately represent 
the only source of revenue for these carriers. Another reason why 
we desired to leave the Board sufficient flexibility so that it 
might permit split charters was the effort of the Defense Depart- 
ment to encourage these carriers to acquire modern tur bine-powered 
equipment for the civil reserve air fleet. The size of such air- 
craft makes it virtually impossible to find a charter group suffi- 


ciently large to fill an entire aircraft. * * * (p. 12283) 
* * * % % i 


SENATOR COTTON: "* * * I do wish to comment briefly on one 
aspect of the conference committee's action. The conferees agreed 
to drop the language in the Senate bill which defined charter 
service, and permitted the sale of tickets on charter flights to 
individual members of the general public who were on all-expense- 
paid tours. I am wholly in accord with the action in eliminating 
the all-expense tour provision and thus refusing to confer this 
power on the Board. 


"The elimination from the bill of the general Senate language 
defining charter service, should not, however, in my view, be con- 
strued as giving the Board any kind of carte blanche with respect 
to long-established principles of law relating to charters. The 
Civil Aeronautics Board has, in the past, rejected proposals to 
water down the safeguards against the abuse of charter service, 
and I hope the board will continue to be firm in this, respect. 

The board has a serious obligation to see that charter services 
do not become individually ticketed services through subterfuge 
or abuse. * * ¥#® (p, 12284) 
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SENATOR SCOTT: " * * * While the bill thus contemplates only 
charter services by the supplementals, it does not define charter. 
It does not need to do so. The act has, since 1938, authorized 
charter. trips by scheduled airlines without regard to the points 
named in their certificates under Board regulations. The meaning 
of charter in air transportation has become well established law, 
and it would have been superfluous to write it into the present 
dill. 


"A charter, in air transportation, means that a single person 
or organization has contracted for the entire capacity of the air- 
craft for a given triplor a given time. This is entirely distinct 
from the situation where a person or group of persons buy tickets 
for some seats on the airplane, and other persons or groups buy 
tickets for other seats on the airplane. There could, for example, 
be.mo such thing as a ‘charter’ for half, or some other fraction, 
of the airplane, with the remainder of the seats on the plane being 
sold to individually ticketed passengers, or ostensibly ‘chartered’ 
to additional persons or groups. : 


"Another essential element is that the person who charters an 
airplane cannot resell the space to individuals or solicit the 
general public to buy space. This is necessary to prevent break- 
down of the regulatory system, and most particularly the rate 
regulatory system. If this were not one of the rules, a travel 
agent could charter an airplane, and then offer the seats to the 
general public at. less per head than the tariff fares the airplane 
must observe as to each passenger. 


"The Senate bill proposed to modify the established concept of 
charter by permitting charters to ‘a group on an all-expense-paid 
tour.' Such a group could have been assembled from the general 
public. This would have meant that travel agents could have 
chartered aircraft, and then sold the space to ordinary passe:gers 
traveling on all-expense tours. 


"The committee of conference wisely eliminated the Senate 
provision. The bill thus, in effect, confirms the established law 
as to a charter in air transportation. There should be no question 
about that. The Congress has considered, and has rejected, a pro- 
posal to change the established meaning of charter so as to have 
permitted travel agent charters for all-expense tours. Such charters 
have no place in air transportation. This being the thrust of the 
congressional action, it would be clearly improper if the Civil 
Aeronautics Board were hereafter to undertake to rewrite the law 
and to authorize, under guise of charter, all-expense-tour opera- 
tions, or split charters for less than the entire capacity of the 
airplane. 
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"I mention the latter point because I understand there have 
been proposals, from time to time, that the Board should by admin- 
istrative fiat do to the definition of "charter? what the Congress 
has refused to do. The record, in my view, is clear that the 
Board has no such latitude. * * * ™ (p, 12284-12285) 


*% * * * * 


SENATOR THURMOND: "Mr. President, I should like to emphasize 
the great importance of maintaining the concept of charter which 
has historically prevailed in the CAB economic regulations. This 
concept is that a charter consists of a full plane load comprised 
of a single homogeneous charter party. 


"I am advised that the CAB Bureau of Economics ‘has advocated 
that a so-called all-expense tour concept be grafted onto the 
existing charter definition. This would be intolerable, and has 
been expressly rejected by the conferees. The Senate receded from 
its charter definition which included this all-expense tour 
provision. 


"Therefore, I want to emphasize that the CAB must continue 
its historic charter definition. Any erosion of this concept 
would defeat the purpose of this supplemental legislation, and 
would undermine the congressional intent that the supplementals, 
after the 2-year phasing out period, shall not conduct any 
individually ticketed business, but, rather, shall concentrate 
exclusively on full plane load charters. 


"Air transportation has suffered from the abuses of 
individually ticketed operations. The law violations in this 
area have all too frequently extended to infractions of safety 
provisions as well. It is for this reason that I want to em- 
phasize the insistence of Congress that supplemental operations 
a be eee to full plane load charter operations exclusively." 
p. 12285 


% * * * % 


REPRESENTATIVE WALTER: "First, I want to commend the gentle- 
man and his colleagues on the conference on the fine work which 
they did in maintaining the basic position of the House. I am 
glad that the future role of the supplementals will be confined 
to the charter field. However, I have a question about the 
charter definition. 


"As I recall the Senate bill, it included language that would 
have changed the longstanding concept of the meaning of 'charter! 
in the airline field, 


- /8- 
REPRESENTATIVE WILLIAMS: "That is quite true. 


REPRESENTATIVE WALTER: "It proposed that all-expense travel 
agents could charter airplanes in their own name and then sell space 
to the public for all-expense tours. This would have changed com- 
pletely the function of the travel agent and put him in position to 
engage in rate cutting. 


"Can the gentleman tell us what happened to that provision? 


REPRESENTATIVE WILLIAMS: "The Senate receded and accepted the 
position of the House on that provision. So, there is no statutory 
definition of 'charter' in the bill. That definition will be the one 
which is presently in effect under a regulation of the Civil Aero- 
nautics Board. The all-expense tours that were provided for in the 
Senate definition were not accepted by the House, and the Senate 
receded and concurred in our position on that, also. 


REPRESENTATIVE HARRIS: "Mr, Speaker, will the gentleman yield? 
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The SPEAKER pro tempore. The time of the gentleman from 
Mississippi has again expired. 


REPRESENTATIVE HARRIS: Mr, Speaker, I yield the gentleman an 
additional 3 minutes, 


"Mr. Speaker, will the gentleman yield? 


REPRESENTATIVE WILLIAMS: "Yes, I yield to the gentleman from 
Arkansas. 


REPRESENTATIVE HARRIS: "The gentleman is correct. The Senate 
proposed to change the well established meaning of 'charter.' The 
House objected to changing it. Therefore, the bill reported by 
the conferees contains no definition of charter because the Senate 
receded. The language the gentleman was concerned about is not in 
the bill, 


"A charter in the aviation field has always meant the engage- 
ment of the entire capacity of the aircraft for a particular purpose 
by @ single engaging party. Travel agents, being agents for trans- 
portation services, rather than carriers themselves, have never been 
allowed to engage airplanes in their own name for their own account. 
Nor should they be allowed to. That is why the House objected to 
the proposal of the Senate including the "all-expense tour' language. 
As explained in the House report, we felt the Board should be ina 
Position to deal effectively with any efforts to abuse the meaning 
of charter. 
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"If I may I woulda like to read a statement I have prepared on 
this point: 


"The bill, as reported by the conference committee contains no 
definition of charter The law is well established that. in air 
transportation. charter means essentially the lease’ of the entire 
capacity of an aircraft for a period of time or a particular trip. 
for the transportation of cargo or persons and baggage on a basis 
which does not include solicitation of the general public or any 
device where individually ticketed services would be offered or per- 
formed under guise of charter. The basic concept being thus clear, 
it is important that the Civil Aeronautics Board. by regulation and 
other appropriate measures. make sure that charter serves its plane- 
load service concept and is not employed as a subterfuge 0 perform 
individually ticketed services Manifestly, the nature of such 
subterfuge may change from time to time. and the regulatory agency 
needs some flexibility to modify its regulations to guard against any 
new subterfuges that may emerge For this reason. the House com- 
mittee objected to any attempt to freeze into the act a definition 
of charter service which would prevent the Board from dealing effec- 
tively with abuses Thus the bill as passed by the Mouse contained 
no definition of charter : 


"The Senate bill. on the other hand. contained a 
charter service. This was necessary. in large part 
Senate proposed to modify the established concept 
to permit carriage as charter of 'a group on an 
tour ' The Senate conferees having receded from in 
all-expense-paid tour exception, it followed that + 
the Senate definition was superfluous since it mere 
lished law and policy. 
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REPRESENTATIVE WALTERS: "I thank the gentleman f 
that there has been no change in the meaning of a cha 
a very important point Certainly, all the efforts to 
end the many problems in the supplemental airlines which 
their individually ticketed authority would be of vc i 
were allowed to engage in split-charters. all-expense tours 
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(The identical thoughts were echoed by Representative Collier at 
page 12324.) 
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COUNTER-STATEMENT OF QUESTION PRESENTED 


Whether under the Federal Aviation Act the Civil 
Aeronautics Board is prohibited from authorizing a five 
year experimental certificate to supplemental air carriers, 
and simultaneously promulgating regulations authorizing 
the performance of all expense tour charters, the char- 
terer being a specially authorized indirect air carrier 
(tour operator), and the charter operation being so re- 
stricted and supervised that the distinction between group 
and individually ticketed transportation is maintained. 


INDEX 


I. The Inclusive Tour Charter Authority Granted 
By The Board Was Properly Encompassed By 
The Statutory Mandate To Authorize “Charter 
Trips In Air Transportation .. . To Supplement 
Scheduled Services” 


A. The inclusive tour charter authority 
granted by Respondent maintains the integ- 
rity of the charter concept 


The inclusive tour charter preserves the 
distinction between group and individually 


ticketed travel and thereby supplements the 
scheduled services of the route carriers 


1. Respondent has carefully restricted in- 
clusive tour charters for the purpose of 
creating such a distinction and reserved 
ample power to maintain it 
a. Group members must pay a higher 

price than that charged for individu- 
ally ticketed air transportation 
The tour must last for a minimum 
of 7 days 

. The tour itinerary must include a 
minimum of 3 overnight stops 


. The tour price must include all hotel 
accommodations as well as all air 
and surface transportation 


. Prior approval is required for the 
operation of inclusive tour charters.. 


INDEX (Continued) 


f. The inclusive tour regulations can 
be modified, if necessary, through 
expedited rule making procedures .... 


g. The entire program is an experi- 
mental one of 5 years duration 


The reality of this distinction is con- 
vincingly established by the Board’s 
uncontested finding that the inclusive 
tour charters will have no significant 
diversionary impact on the route car- 


There is no authority for an essential 
premise of Petitioners’ argument that 
prior affinity is a prerequisite for group 
status, and hence necessary to the dis- 
tinction between group and individually 
ticketed travel 


. These findings and conclusions are in 
turn confirmed by 20 years experience 
in the operation of all expense tours by 
“charter only” motor carriers .............-.- 


II. The Legislative History Does Not Show An In- 
tent To Deprive The Board Of Discretion To 
Authorize These Inclusive Tour Charters ........ : 


A. 


The Act, the legislative reports and the 
sequence of events prior to the Congres- 
sional debates are unambiguous and self- 
sustaining. There is no need to consider 
the debates 


This Court in the “split charter” case re- 
jected these Petitioners’ argument that 
similar remarks in the same debates pro- 
hibited the Board from defining “charter’’.. 


The only clear consensus in the debates was 
a general concern to preserve the distinc- 
tion between group and individual travel .... 


INDEX (Continued) 
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“ Cases chiefly relied upon are marked by asterisks. 


In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20159 


AMERICAN AIRLINES, ET AL., 
Petitioners 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent 


On Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 


BRIEF FOR JOINT INTERVENORS 


COUNTER-STATEMENT OF THE CASE 


The Board’s order and decisions under review are the 
culmination of over two decades of a hard fought struggle 
by the supplemental industry for permanent status in the 
air transport economy. The hearing’? before the Civil 
Aeronautics Board (Board) which resulted in Board 
opinions and orders E-23350 and E-23600 was precipi- 


1The Supplemental Air Service Proceeding, C.A.B. Docket No. 
13795. 
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tated by congressional enactment of P.L. 87-528. P.L. 
87-528 provides for the certification of supplemental air 
carriers pursuant to Section 401(d) (3) of the Federal 
Aviation Act * of 1958, as amended, 49 U.S.C. § 1871(d) 
(3), after hearing on public need and carrier fitness.? 
That legislation was enacted to stabilize the chaotic con- 
ditions which existed during the industry’s long, difficult 
history. This fact was tersely stated in Senate Report 
No. 688, 21, 87th Cong. 1st Sess. (1961): 


“Since its origin, the supplemental air carrier indus- 
try has existed in an atmosphere of uncertainty from 
one month to the next as to whether operating au- 
thority would continue. It has been an era of con- 
tinued court challenges, protracted, costly, and 
tedious Government deliberations, anxiety and frus- 
tration. Your committee is unanimous in its convic- 
tion that the supplemental air carriers have a vital 
role to play in meeting the air transportation needs 
of this country. After considerable study your com- 
mittee prepared an amendment in the nature of 
substitute to S. 1969, which it is convinced without 
exception, meets every reasonable objection to the 
original bill. The bill, as amended, will provide firm 
assurances as to operating authority with the result- 
ant stability essential to the health of any indus- 
try. ne Ri 
Senate Report No. 688 also explicitly set forth the con- 
tribution of the supplemental industry to the general 
economy and welfare, as well as the need for legislation. 
As to the supplemental’s contributions, the report states 
(supra at 21): 


? Hereinafter to be referred to as Act. 


> Section 7 of P.L. 87-528 provided for interim certificates pend- 
ing disposition of the Supplemental case for those supplementals 
which were in operation prior to P.L. 87-528. As a consequence all 
intervening supplemental carriers have such authority in addition 
to the certificate for domestic service which became effective May 
13, 1966. 
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“The supplemental carriers constitute an important 
element in national defense. During the Berlin air- 
lift, while representing only 5 percent of the Nation’s 
civilian air transport, these carriers moved approxi- 
mately 25 percent of the passengers and 57 percent 
of the cargo carried by civilian aircraft supporting 
this strategic operation. They contributed material- 
ly during the Korean war, and were the first to air- 
lift Hungarian refugees out of Vienna in 1956. They 
have supplied a substantial part of the airlift needs 
of the Arctic DEW line, and stood ready, after only 
a few hours of notice, with 38 four-engine aircraft 
to assist the military in the Lebanon crisis. 


“These carriers have been instrumental in expanding 
the horizon of air commerce. To a large extent they 
are responsible for the tremendous expansion in the 
charter field which has taken place in the last few 
years. They pioneered the military contract business 
and the airfreight or all-cargo field. They were the 


first to develop aircoach travel and as a result opened 
a vast new field of air transportation by encouraging 
people to travel by air who had never done so previ- 
ously.” 


As to need for legislation, the report noted (supra at 
20-21): 


“The Civil Aeronautics Board, after many years of 
deliberate consideration determined that the public 
interest required the unique and flexible services of 
supplemental air carriers (order E-9744, November 
15, 1955) and that certain carriers found fit to per- 
form these services should be granted temporary cer- 
tificates of public convenience and necessity (order 
E-13436, January 28, 1959; E-14196, July 8, 1959). 
Although the court found certain provisions of the 
Statute prevented the grant of the type of operating 
rights which the Board attempted to give to these 
carriers, it did not question the Board’s judgment in 
determining the issue of public need for their serv- 
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ices. The court, in United Airlines v. Civil Aeronau- 
tics Board (278 F. 2d 446 [98 U.S. App. D.C. 348 
1960]) observed: 


If the requirements of section 401(e) interpose 
an insuperable obstacle to the full development 
of supplemental air service, which they may well 
do, the problem is for the Congress. The Board 
should present it there. 


“The Board, quite properly, has done just as court 
suggested. In testimony before your committee, both 
last year and this year the Board has reaffirmed its 
confidence in the soundness of the 1955 decision, and 
has strongly urged enactment of legislation to pro- 
vide for the continued existence of the supplemental 
air carrier industry. Your committee shares the 
Board’s view as to this need.” 


The certificates granted to the ten successful supple- 
mental air carriers by a majority of the Board (JA 
382)* through orders E-23350 and E-23600, which con- 
cluded the domestic air transport phase of the Supple- 
mental Air Service Proceeding, C.A.B. Docket No. 13795, 
are both permanent and temporary in nature. The cer- 
tificates are restricted to charter operations exclusively. 
Three categories of charter services are authorized: 


1. Planeload charters, 
2. Split charters, and 
3. All expense tour charters. 


‘There was only one dissent (Member Gillilland) (JA 34, 383). 
Member Adams did not participate (JA 33, 384). 


Member Gillilland is the only present Board member who dissented 
to the expansion of the meaning of “charter” as used in P.L. 87-528 
beyond its traditional scope in the Transatlantic Charter Investi- 
gation, Orders No. E-20530, E-20531 (Feb. 24, 1964). In that dis- 
sent as in his current one, Member Gillilland relied heavily on the 
same legislative history to support his restrictive interpretation of 
“charter”. This Honorable Court rejected his argument. American 
Airlines v. C.A.B., —— U.S. App. D.C. . 348 F. 2d 349, 354 
(1965). 
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Only ali expense tour charter authority was granted 
for a temporary period. It was granted for an experi- 
mental five year term (JA 17, 31). In so limiting it, the 
Board stated (JA 17): 


“Finally, we must stress that the five-year duration 
of the tour authorization will provide a test period, 
following which we shall review the tour program to 
determine if it has fulfilled its promises. In the 
meantime, the Board’s rule making powers will en- 
able it to modify the terms and conditions governing 
the tour operations if that is necessary in order to 
protect other segments of the air transportation in- 
dustry.” 


Petitioners * do not contest any aspect of the supplemental 
carrier certificate grants except insofar as such certifi- 
cates authorize the operation of all expense tour charters.” 
(Pet. Br., p. 8.) Intervenor supplemental carriers are 


5 Petitioners argue in their brief that granting authority to 
supplemental carriers to operate all expense tour charters is not 
legal because the petitioners have authority to provide such service 
and supplemental carrier operations are restricted to those areas 
of air transportation which supplements rather than competes with 
petitioners’ services. To state this argument is to force its repudia- 
tion. For, if supplementals were so restricted they would not and 
could not operate. Petitioners have certificates which grant them 
authority to engage in every form of air transportation: individu- 
ally ticketed point-to-point scheduled service, charters, special serv- 
ices, all-cargo, etc. The primary purpose of these carriers is a route- 
type scheduled service. It is this scheduled type of service of peti- 
tioners that the supplemental carriers are to supplement. Sen. Rep. 
No. 688, 1851-1853, 87th Cony., lst Sess. (1961) This point in peti- 
tioners’ brief will not be considered further. 


* Petitioners sought a stay of all expense tour authority from 
this Court pending judicial review which was denied (Judge Burger 
dissenting) on May 12, 1966. Petitioners have abandoned their 
appeal of split charter authority granted joint intervenors by the 
Board in the proceeding below. In the prehearing stipulation signed 
by petitioners, the issues were reduced to one: a consideration of 
the all expense tour authority. 
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presently operating domestic charter service pursuant to 
the orders under review. 


Major guides important to the Board’s determination 
of its all expense tour charter concept were: American 
Airlines v. C.A.B., U.S. App. D.C. , 848 F. 2d 
349 (1965) and the Court and Interstate Commerce Com- 
mission Tauck Tour cases (JA 6-9, 105, 110). 


With the above bench marks as a guide the Board de- 
lineated the scope of all expense tour air charter opera- 
tions and concurrently adopted Part 378 of the Board’s 
Special Regulations (JA 16-21, 301-324, 375-376, 390- 
393). 


The Board’s decision and regulation emphasizes that all 
expense tour charters consist of a package arrangement 
whereby transportation, hotel accommodations, meals 
and/or a sightseeing itinerary is offered participants at 
an all-inclusive price by a regulated tour operator who 
has chartered aircraft from a regulated supplemental car- 
rier. Group affinity results from the common purpose of 
the participants to engage in a group venture only a part 
of which requires transportation. Such tours differ from 
ordinary point-to-point transportation in that the trans- 
portation is only one ingredient in the package, and not 
necessarily the principal one. 


Every all expense tour charter is severely limited to 
insure that such charters are distinctly different from the 
normal individually ticketed point-to-point services for 
which petitioners are principally certificated. All ex- 
pense tour charters are restricted to services which meet 
the following conditions: 


1. The tour price can be no lower than 110% of the 
lowest available fare (including stopover charges) 
offered by the scheduled route carriers “for individ- 
ually ticketed service on the circle route beginning 
at the point of origin, to the various points where 
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stopovers are made, and return to the point of 
origin (JA 306; JA 20, 21-22) ;* 


Bach all expense tour is required to be performed 
to a minimum of three stops (not including the 
point of origination), each stop to be not less than 
50 air miles apart (JA 20, 306) ;7 


“A minimum of seven (7) days must elapse be- 
tween departure and return” (JA 306); 


. Every all expense tour operation must be performed 
on a round-trip basis (JA 20, 306) ; 


The tour price of an all expense tour “shall in- 
clude, at a minimum, all hotel accommodations and 
necessary air or surface transportation between all 
places on the itinerary including transportation to 
and from air and surface terminals utilized at such 
places other than the point of origin” (JA 306; 
JA 21-22); and 

Every all expense tour must be operated by a regu- 
lated tour operator who charters aircraft for such 


tours from a certificated supplemental air carrier 
(JA 306-307). 


Before any all expense tour charters can be operated, 
many conditions must be fulfilled. At all times—before, 
during and after each all expense tour charter operation 
—the Board is fully informed and has maximum control 
over the entire operation. Part 378 of the Board’s Spe- 
cial Regulations requires: 

1. Prior approval of the all expense tour proposal 
must be obtained from the Board by the tour opera- 
tor and the supplemental air carrier involved (JA 
19-20, 23, 309) .° 

*The Board concluded that this condition would assure that 
tours would not be used as a guise for individually ticketed service 
between the originating city and the major city of destination (JA 
20-21). 

‘This requirement may lapse on January 1, 1968, unless on or 
before that time the Board determines that such a requirement 
should be renewed (JA 19-20). 
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As to prior approval, the Board stated: 


>) 


“With respect to the ‘prior approval’ procedure, 
prospective tour operators will be required to file a 
statement containing a detailed picture of their ex- 
perience, business structure, financial condition and 
the like (§ 378.12). In addition, the regulation sets 
forth the factors which the Board will consider in 
determining whether a tour operator applicant is 
properly qualified to engage in inclusive tour opera- 
tions ($ 378.11(d)).” (JA 23) 


The application must include, among other data: 


. a statement of the tour operator’s qualifications; 

. time and dates of each flight; 

. type of aircraft; 

. a detailing statement of the tour itinerary (in- 
cluding such things as the name of the hotels, 
length of stay, etc.) ; 
the tour price; 

. the number of persons expected to participate; 

. the charter price of the aircraft; and 


. samples of the solicitation material to be used 
to promote the tours (JA 23, 310, 311). 


Each applicant must be verified by the supplemen- 
tal carrier and tour operator, and filed 90 days in 
advance of the operation (JA 309-310) ). 


Each application must be served on each direct air 
carrier serving the points involved in the tour op- 
eration (JA 310), and such direct air carriers may 
object to such all expense tour charters within ten 
days thereafter (JA 310). 


The sale of all expense tour charters by supplemen- 
tals are restricted to tour operators granted indirect 
air carrier authority by the Board pursuant to Part 
378.3 (JA 307, 308) which authority may be sus- 
pended by the Board without a hearing (Part 378.6, 
JA 309). 
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No supplemental air carrier shall perform any all 
expense charter trips unless it has on file with the 
Board a currently effective charter tariff showing 
all rates, fares and charges (JA 312). 


All tour operators operating all expense tours must 
furnish a surety bond in the amount of at least 
twice the charter price (JA 312-313). 


The Board’s regulation, Part 378, contains certain 
requirements pertaining to the contract between the 
supplemental air carrier and the tour operator, and 
the contract between the tour operator and the tour 
participant (JA 312, 313). 


Finally, the Board requires a post-tour report by 
the supplemental carrier and the tour operator (JA 
314-315). 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Federal Aviation Act, the Motor 
Carrier Act, and the Board’s regulations principally in- 
volved are set forth in the appendix to this brief. Other 
pertinent statutory provisions are cited or quoted in the 
text. 


SUMMARY OF ARGUMENT 


The inclusive tour charter authority granted to Inter- 
venors by the Board falls within the term “supplemental 
air transportation”. This is determinable by reference 
to the statutory definition and the one applicable case, 
American Airlines v. C.A.B., U.S. App. D.C. ; 
348 F, 2d 349 (1965). The statute defines supplemental 
air transportation as “charter trips in air transportation 
to... supplement ... scheduled services”. The inclusive 
tour charters authorized by the Board are conventional 
charters of the entire capacity of an aircraft to a single 
person. They “supplement” in that they adhere to the 
requirements set forth by this Court in the American 
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case that the transportation be “group” as distinguished 
from “individually ticketed”. The “group” character is 
established by numerous restrictions upon the passengers 
assembled by the charterer. These require, inter alia, 
adherence to a common itinerary of at least 7 days and 
3 points (other than the point of origination) and a 
charge greater than the air transportation alone. The 
temporary nature of the authority and the extensive 
supervisory powers retained by the Board further assure 
that “individually ticketed” transportation cannot be pro- 
vided. 


The “group” characteristics are also evidenced by the 
Board’s findings of fact which are extensive, well-found- 
ed, and not at issue herein. These show that the inclu- 
sive tour charters will have no substantial effect on 
Petitioners’ individually ticketed services. Substantial 
evidence of record, including actual experience with in- 
clusive tour charters in Europe established that such 
charters tend to developed an entirely new air transpor- 
tation market consisting of persons who would not other- 
wise travel. Intervenors’ view that an inclusive tour 
charter is group and not individually ticketed transporta- 
tion is also confirmed by current airline practice and by 
numerous decisions under the Motor Carrier Act by which 
the ICC, with judicial affirmation, has authorized inclu- 
sive charters. 


Nothing in the legislative history of the definition of 
“supplemental air transportation” (PL 87-528) estab- 
lishes that Congress intended, despite the statutory lan- 
guage, to deny the Board discretion to authorize inclusive 
tour charters in the manner herein at issue. The Senate 
Bill provided specifically for the operation of “all-expense 
tour charters”. However, that definition was deleted in 
favor of the House version which, according to the House 
Committee Report, left the matter of defining “charter 
trips” to C.A.B. discretion. Although some floor state 
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ments espoused the view that all expense tours were not 
a bona fide charter trip, these statements are at odds with 
the balance of the legislative history and are not of con- 
trolling significance. Indeed, similar statements were 
cited to this Court in the American case indicating that 
Respondent lacked authority to authorize split charters. 
This Court refused to find such statements determinative 
of Congressional intent. 


ARGUMENT 


I. The Inclusive Tour Charter Authority Granted By 
The Board Was Properly Encompassed By The Statu- 
tory Mandate To Authorize “Charter Trips In Air 
Transportation . . . To Supplement Scheduled 
Services”. 


The authorization of supplemental air carriers to con- 
duct inclusive tour charters should, in the view of the 
Joint Intervenors, be tested in two ways. First, the 
award must be measured against the statutory definition 
of “supplemental air transportation” as provided in Sec- 
tion 101, 72 Stat. 737, as amended by 75 Stat. 467, 76 
Stat. 143; 49 U.S.C. 1301: 


“(33) ‘Supplemental air transportation’ means 
charter trips in air transportation, other than the 
transportation of mail by aircraft, rendered pursu- 
ant to a certificate of public convenience and neces- 
sity issued pursuant to section 401(d) (3) of this 
Act to supplement the scheduled service authorized 
by certificates of public convenience and necessity is- 
sued pursuant to sections 401(d) (1) and (2) of this 
Act.” 


Next, the award must conform to the guidelines pre- 
seribed by this Court in the case of American Airlines v. 
C.A.B., —— U.S. App. D.C. : , 848 F, 2d 349, 
354 (1965), as follows: 
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“We are unable to conclude that the term charter 
trips has a fixed meaning or that Congress intended 
to restrict the Board to a definition of one aircraft- 
one charter. We conclude Congress intended, al- 
though not without limits, that the Board should be 
free to evolve a definition in relation to such variable 
factors as changing needs and changing aircraft; 
whatever the limits on the Board’s power of defini- 
tion, those limits are not breached by a definition 
which permits two groups to charter one half an air- 
craft each. We can find nothing in the statute or the 
legislative history or in principle that should freeze 
the definition of ‘charter’ to the capacity of standard 
aircraft of a particular vintage. We agree with the 
Board that the legislative history reveals that a 
prime concern of Congress was to maintain the in- 
tegrity of the charter concept—to preserve the dis- 
tinction between group and individually ticketed 
travel; within these limits it is for the Board to 
evolve reasonable definitions.” 


For the reasons outlined below these standards have been 
satisfied. 


A. The inclusive tour charter authority granted by Re- 
spondent maintains the integrity of the charter con- 
cept. 


Under common law a charter was simply a contract 
for the entire capacity of the vehicle; the identity of the 
charterer, the nature of its business, the characteristics 
of the commodities to be transported or the relationship 
between the passengers to be transported were irrelevant 
to the determination of charter status. This concept was 
recorded in the legislative history which produced the 
legislation here at issue, and this principle has been fol- 


° Sen. Rep. No. 688, 87th Cong., 1st Sess., 13 (1961): 


“A charter, by common law and general practice in the trans- 
portation industry, means essentially the lease of the entire 
vehicle, in this case the aircraft, for a period of time or for 
a particular trip.” 
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lowed in the relatively few cases where the matter has 
been at issue.’ 


The inclusive tour charter, as defined by Part 378.2(a) 
(JA 305), fits this common law definition: 


“(a) ‘Inclusive tour charter’ means the charter of 
an entire aircraft by a tour operator for the car- 
riage by a supplemental air carrier of persons travel- 
ing in interstate air transportation on inclusive 
tours.” (Emphasis added.) 

It is a contract between the carrier and one other per- 
son (a tour operator) for use of the entire capacity of 
the aircraft. The supplemental airline may hold out 
nothing less than an entire aircraft for lease to a single 
person on a time, mileage or trip basis. The tariff, which 
particularizes that holding out, may show only rates 
which are so limited. The advertising must of course 
conform to the scope of the holding out. Thus, a supple- 
mental airline may not offer to sell individual transporta- 
tion to anyone anywhere. It deals solely with the tour 
operator and there is no privity between it and the pas- 
sengers, 


The carrier has no direct responsibility or obligation 
to the individual passengers. Matters such as deposits, 
cancellation, forfeiture and refund, ticketing, etc., are a 
concern solely between the charter passenger and the 
charterer. The tour operator bears the economic liability 
for failure to sell the charter flight. He alone is respon- 
sible for payment of the full charter price regardless of 
how many individuals travel." 


10 Jones and Laughlin Steel Corporation v. Vang, et al, 73 F. 2d 
88 (3rd Cir. 1936), Petition for cert. dismissed 294 U.S. 735: The 
New York, 93 F. 495 (1899); Ward v. Thompson, 22 How. 330, 16 
L. Ed. 249 (1859); North Bend Stage Lines v. Schaaf, 92 P. 2a 
702, 703 (Sup Ct Wash 1939). 


1 Any sharing of risks between supplemental airline and tour 
operator would be prohibited as a rebate or tariff violation. See: 
Federal Aviation Act, Section 403(b), 49 U.S.C. § 1373(b). Any 
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The fact that in this case the charterer happens to be 
an indirect air carrier does not convert a charter into 
an individually ticketed service. This is a well estab- 
lished proposition at the Civil Aeronautics Board which 
for more than 10 years has permitted indirect air car- 
riers = to charter aircraft from “charter only” carriers 
for the transportation of freight, which the charterer 
solicited on an individually waybilled basis from the gen- 
eral public.* Respondent commented on this problem in 
the Large Irregular Air Carrier Investigation, 22 C.A.B. 
888, 848 (1955), as follows: 


“We know of no reason why we should limit a 
freight forwarder’s choice of carriers to the certifi- 
cated group and deny it its natural freedom of 


control or interlocking relationship which might blur the distinc- 
tion between the airline and the tour operator is prohibited under 
Sections 408 and 409 of the Act, 49 U.S.C. 1378-79, unless approved 
thereunder. 


12 Section 101(3) of the Federal Aviation Act, 49 U.S.C. § 1301 
(3), specifically authorizes indirect air carriers and provides for 
exemption of them by the Board. Use of the exemption power to 
authorize operation of 58 air freight forwarders was upheld in 
American Airlines V. C.A.B., 178 F. 2d 903 (7th Cir, 1949). 


18 The role of an air freight forwarder with regard to assembling 
individual movements is very similar to that of a tour operator 
except that, in consolidation of individual shipments for chartered 
aircraft is subject to none of the restrictions such as contained in 
Part 378 to insure against infringement on individually ticketed 
services, The Board’s Economic Regulations define an Air Freight 
Forwarder as follows: 


“Airy Freight Forwarders’ means any indirect air carrier 
which, in the ordinary and usual course of its undertaking, as- 
sembles and consolidates or provides for assembling and con- 
solidating such property or performs or provides for the per- 
formance of break-bulk and distributing operations with 
respect to consolidated shipments, and is responsible for the 
transportation of property from the point of reccipt to point 
of destination and utilizes for the whole or any part of such 
transportation the services of a direct air carrier.” Economic 
Regulations of Civil Aeronautics Board, Part 296.2(a). 
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choice, particularly when experience has shown that 
the certificated carriers, because of their route re- 
quirements, have been unable to fulfill the demand 
for charters and have made a limited penetration of 
the charter market. Both freight forwarders and 
irregular carriers have been authorized for some 
time, and there is nothing in the record that con- 
vinces us that special conditions are now necessary 
as to how these carriers may deal with each other. 
True, the supplemental carriers will now have un- 
limited charter authority, but this does not change 
the picture substantially insofar as dealing with 
freight forwarders is concerned. The forwarders 
could have used several irregular carriers to accom- 
plish daily services if that had been practicable, and 
yet that development did not occur. We see no sub- 
stantial basis for erecting new prohibitions with re- 
spect to charters by forwarders from supplemental 
carriers.” 14 


B. The inclusive tour charter preserves the distinction 
between group and individually ticketed travel and 
thereby supplements the scheduled services of the 
route carriers. 


1. Respondent has carefully restricted inclusive tour 
charters for the purpose of creating such a dis- 
tinction and reserved ample power to maintain it. 


The regulation governing inclusive tours by supple- 
mental air carriers and tour operators (Part 378, JA 301 
et seq) has been carefully prepared to guarantee that the 
purchaser be restricted to a package tour which in no 
sense could be regarded as a substitute for individually 
ticketed point-to-point air transportation. The following 
are the principal conditions imposed to achieve this re- 
sult: 


™ See also: International Airfreight Forwarder Investigation, 27 
C.A.B, 658, 668-9 (1958): Airfreight Forwarder Investigation, 21 
C.A.B. 536, 559 (1955), 23 C.A.B. 376, 378 (1956). 
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a. Group members must pay a higher price than that 
charged for individually ticketed air transportation. 


On this point the Board commented as follows: 


‘ 


“. .. the 10 per cent spread between the available 
scheduled fare and the tour price, coupled with the 
other conditions adopted herein, should obviate any 
inducement to substitute travel on inclusive tours for 
point-to-point transportation.” (JA 20-21) 


b. The tour must last for a minimum of 7 days. 


The restriction to trips of at least 7 days’ duration is 
obviously incompatible for most persons now using sched- 
uled airline services (JA 14). 


c. The tour itinerary must include a minimum of 3 over- 
night stops. 


The restrictive nature of this requirement is evident 
from the following Board finding: 


“The three-stop requirement will, in our judgment, 
increase the emphasis on the tour aspect of the pack- 
age and will provide further assurance against the 
tours being operated as a subterfuge for individually 
ticketed service between the originating city and the 
major city of destination.” (JA 21) 


d. The tour price must include all hotel accommodations 
as well as all air and surface transportation. 


Part 378.2(b) imposes this further restriction (JA 
306), which emphasizes that the inclusive tour charter is 
a package arrangement involving a good deal more than 
individual transportation. 


As a further precaution that the aforesaid restrictions 
would be effective in maintaining the distinction between 
group and individually ticketed travel, the Board expressly 
reserved the power to modify the terms and conditions 
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under which inclusive tour charters may be operated. 
This was done in the following three ways: 


e. Prior approval is required for the operation of in- 
clusive tour charters. 


This restriction was imposed for the following reasons: 


“the clear necessity that the Board exercise firm con- 
trol over the scope and direction of the all-expense 
tour charter program during its initial and forma- 
tive stages. In short, the stakes are too high in 
terms of public protection and the development of a 
sound air transportation system to warrant general 
relief from regulation at this time.” (JA 183) 


f. The inclusive tour regulations can be modified, if 
necessary, through expedited rule making procedures. 


Since the conditions governing the inclusive tour char- 
ters are contained in Part 378 of Respondent’s special 
regulations (JA 301 et seq), no adjudicatory procedure is 
required for their amendment. Moreover, the Board rec- 
ognized this fact in its opinion as a means for the prompt 
modification of such conditions if this became necessary 
to protect other segments of the air transportation in- 
dustry. (JA 17) 


g. The entire program is an experimental one of 5 years 
duration. 


On this point the Board made the following comment: 


“Finally, we must stress that the five-year duration 
of the tour authorization will provide a test period 
following which we shall review the tour program to 
determine if it has fulfilled its promises”. (JA 17) 


And finally, it is clear that all of the aforesaid restric- 
tions and reserved control were imposed for the express 
purpose of preserving the distinction between group and 
individually ticketed travel as required by this Court in 
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American Airlines, Inc., et al v. C.A.B., —— US. App. 


D.C. 


2. 


, 848 F, 2d 349, 354 (1965). The Board found: 


“. .. The use of the charter mechanism, combined 
with the restrictions which we are imposing by regu- 
lation, necessarily results in a service to the public 
which is different in significant respects from that 
available on scheduled services. In exchange for 
realizing the price savings accruing from the econo- 
mies of planeload charter operations, the charter 
tour passenger is subjected to the rigidities of a 
group itinerary, must be willing to travel and share 
facilities with strangers, and must agree to the nec- 
essary regimentation that is entailed in group travel. 
Nor will he have the freedom to select from the 
multiple daily schedules offered by route carriers, but 
will be confined to predetermined departure and ar- 
rival times selected by the tour operator.*?  More- 
over, it is clear that the specially tailored type of 
service to be provided is not one which could prac- 


ticably be furnished by route carriers on their sched- 
uled operations.” (JA 18) 


**Tt is argued that tour operators could in fact operate on 
daily schedules. However, while this is technically possible, it 
does not appear that operation of scheduled tour charters at 
high frequency levels would be economically feasible, and we 
do not anticipate them. High frequency scheduled services are 
incompatible with the close to 100 per cent load factors which 
the tour operator will be required to achieve in order to be 
able to pass on the traveler the cost savings of planeload 
transportation and achieve profitable operations.” (JA 13-14) 


The reality of this distinction is convincingly estab- 
lished by the Board’s uncontested finding that the in- 
clusive tour charters will have no significant diversion- 
ary impact on the route carriers. 


The principal concern of the Petitioners in this proceed- 


ing 
sion 


before the Board was the threat of “massive diver- 


” of revenues if the inclusive tour charters were au- 


thorized. The examiner found that “the consequences 
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which the Joint Intervenors [Petitioners here] foresee 
are vastly overstated”. (JA 186). He then concluded: 


“In short, a limited and controlled program of 
liberalized authority for supplemental air carriers 
offers no significant threat to the certificated route 
carriers.” (JA 187) 


This finding was adopted by the Board (JA 5), which 
added that the experience in Great Britain with inclusive 
air tours * does not demonstrate that a limited and con- 
trolled U.S. experiment would have a significant adverse 
effect on the U.S. scheduled carriers (JA 17), and con- 
cluded as follows: 


“In the last analysis, it is not possible to predict 
with any degree of certainty the actual amount of 
diversion from scheduled services which may be oc- 
casioned by the tour operations. At this juncture, 
we are not persuaded that such diversion will be of 
sufficient consequence to overshadow the substantial 
public benefits which we foresee from the new class 
of service. Clearly there is no showing that a five- 
year experiment in tour operations would pose any 
significant threat to the continued growth and pros- 
perity of the route carriers.” (JA 17) 


The aforesaid findings are well supported by the record 
in this case which shows that the Petitioners’ estimates 
of revenues would be derived from the operation of in- 
clusive tour charters by supplementals (approximately 
$10,500,000) (JA 182) is about 14th of 1% of the sched- 
uled airline revenues for 1964, which were in excess of 
$4 billion. Moreover, the record shows that the vacation 
tour market is nowhere near at its true potential (JA 
114), that a significant measure of the revenues of the 
supplemental carriers would be newly generated traffic 


*The British experience showed that British inclusive tour 
charter passengers “for the most part were passengers who would 
not have travelled by air on normal scheduled services” (JA 123). 
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rather than diverted from existing services, which will in 
the long run broaden the base for air transportation and 
ultimately inure to the benefit of the entire air transpor- 
tation industry. (JA 1386) 


The significance of these findings is to confirm that 
the inclusive tour charters are indeed different from the 
services operated by the scheduled services—otherwise 
they would be diversionary; and, consequently, that the 
distinction between group and individually ticketed travel 
has been maintained. 


3. There is no authority for an essential premise of Pe- 
titioners’ argument that prior affinity is a prerequisite 
for group status, and hence necessary to the distinc- 
tion between group and individually ticketed travel. 


Petitioners have assumed that the solicitation of tour 
participants from the “general public” is necessarily pro- 
scribed. This is not true. Every passenger on every 
flight, charter or otherwise, is a member of the “general 
public”. What is required is that the distinction between 
group and individually ticketed travel be observed. The 
Board has found that a sufficient cohesiveness for group 
status results from the participation in a package round- 
trip tour of one week’s duration and subject to the other 
restrictions. 


Petitioners’ argument about the “general public” is, 
when stripped down, a demand that preexisting cohesive- 
ness or affinity be required for group status. There is 
however no basis at common law, or in the applicable 
statutes or rulings of the Civil Aeronautics Board for 
imposing such a requirement. All the evidence is to the 
contrary. The Board has so held unequivocably: 


“. .. the Board has not required ‘affinity’ of a group 
before it may itself apply for charter transporta- 
tion.” (JA 9) 
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Earlier rulings on this precise point were made upon 
the review of agreements of the International Air Trans- 
port Association, to which many of the Petitioners be- 
long. In the case of Pan American World Airways, Inc., 
et al, IATA Agreements, 23 C.A.B, 275, 280-281 (1956), 
the Board made this statement: 


“|. the fact that a group had no affinity prior to 
application for charter transportation to distinguish 
and set it apart from the general public or that the 
group’s principal purpose is travel, shall not, inde- 
pendently or other provisions of the regulations, be 
sufficient grounds to deny a charter.” ™ 


The “study group” charter is another pertinent ex- 
ample. The Board now permits transatlantic charters by 
supplemental air carriers for any group composed of 
participants in a formal academic study course abroad. 
Such groups are brought together by an unrestricted 
solicitation of the entire population by an organizer who 
undertakes to provide summer study at European univer- 
sities and all related transportation services. There is 
no prior affinity. See: Economic Regulations of the Civil 
Aeronautics Board, Part 295.2(m). 


Further, the current regulations of the International 
Air Transport Association, to which many of Petitioners 
belong, acknowledge inclusive tour charters as valid char- 
ters distinct from scheduled individually ticketed serv- 
ices," 


16 See also: JATA Agreements, Group Excursion Fares, 26 C.A.B. 
755, 756 (1959). 


“IATA Resolution 045 (Agreement No. 18086, R-27, on public 
file with the Civil Aeronautics Board), issued September 1, 1965, 
provides in paragraph 8 as follows: 

“(8) that nothing in this resolution shall preclude a Member from 
entering into a charter agreement with an IATA approved 
sales agent or preclude an IATA approved sales agent from 
holding out to the public generally or soliciting carriage and 
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Finally, only last year the Board, with the approval of 
the President, granted a permit to a foreign charter air- 
line to perform certain inclusive tour charters to this 
country. Caledonian Airways Temporary Inclusive Tour 
Authority Investigation, C.A.B. Order No. E-22978 (Dec. 
7, 1965). 


Under the circumstances there can be no justification 
for this Court to engraft the “prior affinity” requirement 
onto the statutory standard of “charter trip”. 


4. These findings and conclusions are in turn confirmed 
by 20 years experience in the operation of all expense 
tours by “charter only” motor carriers, 


The Board found that inclusive tour charters are firm- 
ly established and “supported by precedent and practice 
in the field of surface transportation”. (JA 9) The 
cases referred to provide strong confirmation for the 
Board’s view that inclusive tour charters are clearly dis- 


tinguishable from individually ticketed services. 


The issue of all expense tour charters arose in the lead- 
ing case of Tauck Tours, Inc., Extension—New York, 


selling space on such chartered aircraft, provided such char- 
tering, holding out, solicitation and sale is done in connection 
with inclusive tours to be performed wholly within Traffic 
Conference 2; provided that such inclusive tours are in ac- 
cordance with the terms of the appropriate IATA resolutions, 
including but not limited to the class of service, ticket validity 
and hours or days of service; provided further, that the 
price paid by the passenger for inclusive tours performed on 
a charter basis shall not be less than the lowest applicable 
fare for the type of service used available to the public on 
the same route.” 


18 The legal issue here presented does not arise under the excr- 
cise of Board and Presidential authority pursuant to Section 402 
of the Act. However, the above action not only permits foreign 
operators to engage in the type of transportation from which Peti- 
tioners are attempting to exclude the supplemental carriers, but it 
also represents another authoritative finding that such services 
constitute a legitimate type of charter transportation. 
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N.Y., 49 M.C.C. 491 (1949). In Tauck the Interstate 
Commerce Commission (hereinafter ICC) considered 
whether it had power to issue a broker’s license to a 
travel agency authorizing the agency to transport groups 
formed by it on buses chartered from motor carriers 
licensed to engage only in charter service.® Initially, Di- 
vision 5 of the Commission determined that Tauck could 
use only regular route carriers with individual all ex- 
pense tours on the grounds that such service was not a 
bona fide charter.*” On reconsideration, Division 5 re- 
versed itself, holding: 


“. , individuals by agreeing to become group mem- 
bers for the sake of group advantages achieve a 
degree of cohesiveness such that, even though the 
group was organized by applicant [Tauck] it is 
entitled through applicant as its agent to deal with 
the [charter] carriers as a group and to buy charter 
service for the group from the [charter] car- 
riers...” 7! 


This decision was affirmed by the Commission en 
banc *? and was later upheld by a District Court which 
stated: 


“|. Though the individual membership certificates 
do entitle each individual Tauck patron to transpor- 
tation and in this sense are ‘ticket’, a good deal more 
than bare individual transportation is involved. The 


” The Motor Carrier Act of 1935 provides for three types of 
(bus) motor carriers: (1) regular route carriers with incidental 
chater rights; (2) “special operations” carriers; and (3) ex- 
clusive charter carriers. Sec. 307, 49 Stat. 551, 49 U.S.C.A. 166. 


20 Tauck Tours, Inc., Extension—New York, N.Y., 49 M.C.C. 491 
(1949). 


Tauck Tours, Inc., Extension, 52 M.C.C. 373, 376 (1951). 


* Tauck Tours, Inc., Extension, 54 M.C.C. 291 (1952); remanded 
for further consideration in National Bus Traffic Ass’n Vv. U.S., 122 
F. Supp. 876 (D.NJ. 1954); aff'd Tauck Tours Extension, 63 
M.C.C. 493 (1955). 
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tour is attractive because it is a group adventure. 
Few people travel to look alone upon Niagara Falls 
or the Grand Canyon of the Colorado. Whether the 
group be formed by Tauck before or after the char- 
ter of the motor bus seems unimportant; nor does it 
seem a weighty circumstance that Tauck itself forms 
the group and not some outside individual such, for 
example, as a ski instructor at a ski resort. The 
important thing is that the Tauck Group is a cohe- 
sive whole interested in a tour for pleasure, and not 
in mere transporation.”** (Emphasis added.) 


The Tauck decision was eventually affirmed by the 
United States Supreme Court,** and it has been consist- 
ently followed by the ICC.** 


*3 National Bus Traffic Ass’n Vv. U.S., 143 F. Supp. 689 at 696-7 
(D.N.J., 1956). 


The dissenting Board opinion (JA 37-39) felt that the reasons 
for judicial affirmation in 143 F. Supp. 689 were that all expense 
tour charters had long been established in the motor carrier field 
and that there was an absence of legislative history evidencing an 
intention to prohibit such a practice. Both the Board and the 
Examiner agreed that a fair reading of the decision does not 
indicate that these were the decisive considerations, (JA 9, 110). 


"4 National Bus Traffic Ass’n Vv. U.S., aff'd per curium, 352 U.S. 
1020 (1957). 


25 That the Tauck decision is firmly entrenched is noted from a 
partial listing of cases relying upon or sustaining it: Greyhound 
Corp. V. Edwards, 96 M.C.C. 112 (1964), aff’d 100 M.C.C. 453 
(1966); Weidner Travel Bureau, Inc., 94 M.C.C. 644 (1964); 
Weidner Travel Bureau, Application, 92 M.C.C. 17 (1963); Carla 
Ticketing Service, 91 M.C.C. 721 (1962); Ross and Babcock Travel 
Bureau Application, 9 Fed. Car. Cases, par. 32, 664 (1952); 
Graham Travel Agency, 76 M.C.C. 57 (1958); Vallin Broker Ap- 
plication, M.C. 12624 (June 2, 1963); Ritter Broker Application, 9 
Fed. Car. Cases, par. 32, 633, (1952); Maloney Broker Extension, 
82 M.C.C. 370 (1960). 


The investigation of all expense tours referred to in the dissenting 
opinion of the Board (JA 38-39) is not for the purpose of consid- 
ering the legality of such tours, but rather to formulate regula- 
tions to govern travel agents organizing all expense tours. ICC Ex 
Parte No. MC-29 (Sub-No. 1 and Sub-No. 2). 
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In view of the marked similarity of the Motor Carrier 
Act and the Federal Aviation Act,™* the conclusions 
reached by the ICC pertaining to the question of all ex- 
pense tours are appropriate matters for consideration 
by this Court." 


II. The Legislative History Does Not Show An Intent 
To Deprive The Board Of Discretion To Authorize 
These Inclusive Tour Charters. 


A. The Act, the legislative reports and the sequence 
of events prior to the Congressional debates are 
unambiguous and self-sustaining. There is no need 
to consider the debates. 


If, as has been demonstrated previously, the all ex- 
pense tour charters before the Court are “charter trips” 
the problem ends here. As Mr. Justice Jackson stated in 
Schwegman Bros. v. Calvert Distillers Corp., 341 U.S. 
384, 396 (1951) (concurring opinion) : 


“Resort to legislative history is only justified where 
the face of the Act is inescapably ambiguous and 
then I think we should not go beyond the committee 
reports... .” 


Far from being “inescapably ambiguous” the Act is “in- 
escapably” unambiguous in omitting any limitation on 
the Board’s authority to define charter. 


** Senator McCarran (whose bill S. 3845, 75th Cong., 2nd Sess. 
became the Civil Aeronautics Act of 1938) said of one of his earlier 
bills (S, 2. 75th Cong., Ist Sess. (1937)) upon which S, 3845 was 
based: “It follows the bus and truck and the railroad bill, para- 
graph by paragraph.” See, Rhyne, Civil Aeronautics Act Annotated 
94-95 (1939). 


** United States Navigation Co. v. Cunard, SS. Co., 284 U.S. 474, 
480-481 (1932): Pan American World Airways v. U.S., 371 U.S. 
296, 303, 307 (1963). It is interesting to note that Petitioners, who 
argue here the inapplicability of surface carrier precedents, took 
precisely the opposite view in the split charter case, where they 
urged that this Court give great weight to the approach of the ICC 
under the Motor Carrier Act. See brief of Petitioners, No. 18,590, 
pp. 34-38. 
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If, however, we are unmindful of Mr. Justice Jackson’s 
admonition and proceed to the legislative reports,** the 
Conference Report contains no limitation on the Board’s 
power to define charter and no hint that the Conference 
Committee considering the Supplemental Air Carrier Act 
intended anything but to leave the matter to the Board. 


More important, there is a clear affirmative intent to 
leave the matter to the Board in the relevant legislative 
report. The Conference Committee struck out all of S. 
1969 after: “Be it enacted . . .” and substituted in per- 
tinent part H.R. 7318 and this was passed as the Act. 
In so doing, the Conference Committee made inapplicable 
in pertinent part the legislative report on the original 
S. 1969 (Sen. Rep. 688, 87th Cong., Ist Sess. (1961) ) 
and made the legislative report on H.R. 7318 (H. Rep. 
1177, 87th Cong., 1st Sess. (1961)) the sole Committee 
report on the question of whether the Congress would de- 
fine charter or would leave it to the Board. 


At page 11, the latter report stated: 


“Your committee, however, after considering the 
problem, came to the conclusion that under the cir- 
cumstances, authority to define charter services 
should be left, as at present, with the Board, subject 
to the limitations contained in the reported bill. This 
is a very difficult subject and any effort to freeze a 
definition of charter service into law could well lead 
to complications.” 


There were no limitations contained in the reported 
bill. But petitioners seek to amend the Act and the ap- 
plicable legislative report by an erroneous inference from 
the sequence of events involving the Senate receding from 
its definition of charters contained in the original version 


** Legislative reports have consistently been given the greatest 
weight in determining legislative intent. United States v. Int'l. 
Union etc., 352 U.S. 567, 585-587 (1957); Mastro Plastic Corp. v. 
National Labor Rel. Bd., 350 U.S. 270 (1956). 
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of S. 1969, contrary again to the warning of Mr. Justice 
Jackson that even if the Act, itself, is ‘“inescapably 
ambiguous” the analysis of the legislative history 
“, . should not go beyond the committee reports. . .” 
Schwegman Bros, v. Calvert, supra at 28. 


Petitioners’ analysis of the sequence of events sur- 
rounding the Senate receding from its proposed definition 
is erroneous. Petitioners err in assuming that the action 
of the Senate adopting a definition of “charter” would 
have conferred a necessary grant of authority to the 
Board to license the performance of all expense tour 
charters. Hence, reason petitioners, the subsequent aban- 
donment of that definition by the House and the Confer- 
ence resulted in a lack of statutory power for the Board 
authorization of such services. As will be more fully dis- 
cussed, petitioners’ attempt to buttress this faulty premise 
by citing the floor statements of six conferees totally 
ignoring the more compelling language of the legislation 
itself, the committee reports and the logical context of 
the Senate’s recession. 


The definition proposed by the Senate was: *° 


“(13) ‘Charter service’ means air transportation 
performed by an air carrier holding a certificate of 
public convenience and necessity where the entire ca- 
pacity of one or more aircraft has been engaged for 
the movement of persons and their baggage or for 
the movement of property on a time, mileage, or trip 
basis, but shall not include transportation services 
offered by an air carrier to individual members of 
the general public or performed by an air carrier 
under an arrangement with any person who provides 
or offers to provide transportation services to indi- 
vidual members of the general public, other than as a 
member of an all-expense-paid tour.” (Emphasis 
added.) 


29 Sen, Rep. No. 688, 87th Cong., 1st Sess. 1 (1961). 
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As is made clear in the Senate Report No. 688, the defini- 
tion was primarily designed to limit the outer boundaries 
of charter service by specifically stating that charter serv- 
ice exclude individually ticketed service. The all expense 
tour authority, far from being primary, was included as 
an exception to the limitation against individually tick- 
eted authority, and far from being novel was recognized 
by the Senate Report as a part of charter service. This 
“exception” was included to remove any ambiguity that 
might arise in the future that its basic prohibition was 
intended to embrace any traditional type of charter serv- 
ice which includes inclusive group tour charters. In this 
respect Senate Report No. 688 states (pp. 18-14): 


“A charter, by common law and general practice in 
the transportation industry, means essentially the 
lease of the entire vehicle, in this case the aircraft, 
for a period of time or for a particular trip. Be- 
cause the development of the charter market has 
been inhibited by artificial restrictions which have 


been imposed by Board regulations on a legal char- 
ter, particularly international air transportation, the 
committee has incorporated the common law defini- 
tion of charter in the statutory definitions contained 
in the Federal Aviation Act. The bill thus provides 
that— 


‘charter service’ means air transportation * * * 
where the entire capacity of one or more air- 
craft has been engaged * * * on a time, mileage 
or trip basis * * *. 


“However, it is not the intention of the committee 
to permit individually ticketed service to be offered 
to the general public under the guise of charter. The 
proposed statutory definition, therefore, provides that 
charter shall not include such individually ticketed 
service whether offered by an air carrier direct or 
by a travel agent. 


“This restriction is subject to one exception because 
there is one circumstance in which a carrier or travel 


29 


agent may offer the services to individual members 
of the public and still conform to the traditional con- 
cept of charter. This is in connection with an all- 
expense-paid group tour. If a travel agent charters 
an aircraft for an all-expense-paid tour and then of- 
fers to individual members of the public the right to 
participate as a member of the group, this is a very 
different sort of service from individually ticketed 
transportation.” (Emphasis added.) 


Thus, the end result of the Senate action was effectively 
to direct the Board to permit charter services by the sup- 
plemental carriers to the full extent of the common law 
reach of the term, except for charter service which might 
infringe on the service operated by petitioners. 


The purpose of the proposed definition and the above 
remarks from Senate Report 688 were further clarified 
by the testimony of the protagonists during the hearings. 
Mr. Tipton and Mr. Stratton, spokesmen for the Air 
Transport Association, representing the petitioners, 
placed in the record a memorandum entitled: “There is 
No Present Need for a Definition of ‘Charter’ in the Fed- 
eral Aviation Act.” °° Pages 266 through 267 of these 
hearings present a colloquy between Senator Monroney, 
Chairman of the subcommittee and Mr, Stratton, testify- 
ing for the Air Transport Association which exemplifies 
the purpose of the Senate definition: 


“MR, STRATTON. This, I think, is what brings 
you right to the question of definition of charter. 


One of the witnesses yesterday said, as far as he 
was concerned, a charter was simply any group of 
passengers that wanted to charter a plane. I would 
say that is a completely inadequate definition. With- 
in the bounds of that definition, for example, a group 
of passengers chartering the plane could be 90 pas- 
sengers who arrived at Idlewild, holding their tick- 


80 Hearing Before the Aviation Subcommittee of the Senate 
Committee on Commerce on S. 1969, 87th Cong., lst Sess. 274 
(1961). 
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ets, and suddenly said, ‘We are a group. Let’s cash 
in our tickets, charter a plane, and save money.’ 
This is one way that sort of definition completely 
breaks down your ticketed fare structure. 


Another thing that would happen, under as broad a 
definition as that, could be a ticket agent or any 
kind of a middleman who could put a group together, 
then charter the plane whenever he can get the full 
load, and again you are actually breaking down your 
structure, because he is peddling the tickets to the 
general public, but then they are going out under the 
guise of charter. 


SENATOR MONRONEY. Well, you wouldn’t want 
the committee to believe that as a result of a long 
sales period that when you collect 100 people who are 
willing to go between 2 points, between 3 or 4 points, 
on a certain day and return on a certain day, that 
is exactly the same as myself and my wife desiring 
to travel on the day that we wish to go and come 
home 2 weeks later, if we could afford it. 


The man who is able to charter the plane is search- 
ing for a different service and I grant you the 
quickie effort of a phony charter to be a ticket-selling 
proposition to absorb these people who come out on 
the same day to Idlewild is obviously a violation of 
the intent of charter. 


But when you put together 100 people that are will- 
ing to go together, stay together, live together, de- 
part and come back to the same place, Orly or Italy 
or someplace, you have an entirely different kind of 
an operation from what you offer, and therefore I 
should pay more for that individual service, that will 
go when I want to go and come back when I want 
to come back, and be with the people that I would 
rather not be with, or be with the regular passen- 
gers.” 


The supplemental air carriers proposed a broad statu- 
tory definition prohibiting the Board from constricting 
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the definition by regulation or otherwise as the Board had 
done in the past.) Congress would have limited the 
Board to granting or withholding charter authority to a 
carrier, but would have denied the Board power to nar- 
row the scope of the authority granted. The Senate 
sought to preserve a broad definition, but at the same 
time protect the route carriers’ scheduled service. The 
Air Transport Association’s position was that the Board 
should be left with the power to define “charter.” The 
Senate’s proposed definition narrowed the broad definition 
sought by the supplementals by a restriction protecting 
the route carriers’ scheduled services but adding that all 
expense tour charters did not come within the restriction 
on charters. 


In Senate Report No. 688, 87th Cong., 1st Sess. (1961), 
the Committee stated that all expense tours were not indi- 
vidually ticketed travel in order to dispell any contention 
that might arise in the future that its basic prohibition 
was intended to prohibit any traditional type of charter 
service including all expense group tour charters. This 
definition was reported and adopted by the Senate, not to 
confer novel authority but simply to insure that the pro- 
hibition against individually ticketed services would not 
be interpreted to deny any legitimate type of group char- 
ter service. 


Meanwhile, the House foresaw problems in a Congres- 
sional attempt to define the limits of “charter service” 
and simply dropped the attempt leaving the term unde- 
fined as in the existing statute, explaining its action at 
H. Rep. 1177, 87th Cong., Ist Sess. 11 (1961).** 


" Hearings Before the Aviation Subcommittee of the Sen. Com- 
mittee on Commerce on S. 1969, 87th Cong., 1st Sess. 266-273 
(1961). 


*=“Your committee . . . came to the conclusion that under the 
circumstances, authority to define charter services should be left, 
as at present, with the Board subject to the limitations contained 
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The issue before the Conferees was to define or not to 
define. In receding, the Senate merely accepted the 
House position that it was better not to define. 


The statement of Senator Monroney, who was Chair- 
man of the Senate subcommittee holding hearings on the 
legislation, the Senate floor manager of the bill, and one 
of the conferees in the Conference Committee, upon sub- 
mitting the Conference Committee Report to the Senate 
sheds considerable light on the reason for the abandon- 
ment of the charter definition, and because of his intimate 
association with the legislation, must be given great 
weight. Senator Monroney reported to the Senate that: 


“The charter definition contained in the Senate ver- 
sion of the bill was omitted from the bill agreed to 
by the conferees. This was done unilaterally by the 
Senate conferees because of the decision which had 
been made on individually ticketed authority. The 
charter definition would have operated to prohibit 
the granting of split charters—that is, the transpor- 
tation of more than one charter group in a single 
aircraft. We felt that the Board should be left free 
to determine on its merit the desirability of permit- 
ting the supplemental carriers to conduct such char- 
ters, in view of the fact that the charter business 
will ultimately represent the only source of revenue 
for these carriers.” 108 Cong. Rec. 11425 (1962). 
(Emphasis added.) 


It is apparent from this statement by the principal Senate 
manager of the bill that the Senate conferees unilaterally 
withdrew the definition of charter service from the bill 
So as not to tie the hands of the Board in determining 
the appropriate authority. While the example stated by 
Senator Monroney pertains to split charters, it is equally 
applicable to other activities which might, due to time 


in the reported bill. This is a very difficult subject and any effort 
to freeze a definition of charter service into law could well lead to 
complications.” 
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and circumstances, appropriately be considered within 
the scope of charter service. It is therefore clear that 
the absence of a definition of “charter” was the direct 
result of Congress’ desire to leave the determination of 
charter scope to the experience of an administrative 
agency. No inference can be drawn that in receding from 
requiring the Board to include all expense tours as char- 
ters, the Senate intended to prohibit the Board from in- 
cluding inclusive tours as charters or to define in any 
way other than that proposed by the Senate. It might 
be just as well assumed that because the Senate also 
receded from its prohibition against individually ticketed 
travel being included as charters, the Congress intended 
under the Act, to include individually ticketed travel un- 
der the term “charter trips.” If the Conference Com- 
mittee members had been seriously opposed to the concept 
of all expense tour charters, they would have merely 
eliminated the exception for such all expense tour char- 
ters in the Senate definition rather than striking the defi- 
nition in its entirety. If the Conference Committee had 
intended to prohibit the Board’s discretion to define char- 
ter, it would have so stated in the Act or the Conference 
Report. 


B. This Court in the “split charter” case @ rejected these 
Petitioners’ argument that similar remarks in the 
same debates prohibited the Board from defining 
“charter” 


Petitioners’ Summary of Argument in the American 
case stated on p. 7:™ 


“The legislative history of P.L. 87-528 makes it 
crystal clear that Congress intended to preserve this 


“ American Airlines v, C.A.B., —— US. App. D.C. ——, 348 
F. 2d 349 (1965). 


* Brief of American, Braniff, Continental, Delta, Eastern, Na- 
tional, Northwest, United and Western. 
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historic concept of a planeload charter. Indeed, there 
has seldom been a clearer demonstration of Congres- 
sional intent on the issue than there is in this case. 
Six managers of the bill ultimately enacted as P.L. 
87-528 stood up, one right after the other, and clear- 
ly and emphatically, said that the word ‘charter’ 
meant a planeload charter. It is difficult to conceive 
of the rejection of such clear-cut expressions of Con- 
gressional intent for some other curious or contrived 
or strained effort to derive a diametrically opposed 
conclusion from the legislative history material, par- 
ticularly when the very first mention of ‘split char- 
ters’ in the legislative debates was in the floor de- 
bate.” 


Trans World Airlines stated in a separate brief at 
p. 12: 


“Tf the legislative history makes one thing clear, it 
is that House objected to any changes in the tradi- 
tional definition of charter.” 


And finally, Pan American’s separate brief in its Sum- 
mary of Argument on p. 5: 


“The Board’s new ‘definition’ flies in the face of 
lengthy and explicit legislative history which demon- 
strates that the intent of Congress in its adoption of 
Public Law 87-528 was NOT to permit such char- 
ters... .” 


To this the Court replied (p. 354): 


“We agree with the Board that the legislative his- 
tory reveals that a prime concern of Congress was 
to maintain the integrity of the charter concept—to 
preserve the distinction between group and individ- 
ually ticketed travel; within these limits it is for the 
Board to evolve reasonable definitions.” 
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C. The only clear consensus in the debates was a general 
concern to preserve the distinction between group and 
individual travel 


The absorbing battle during the hearings was not the 
charter issue at all but rather the consuming issue of 
whether the supplementals should be allowed to continue 
their historic authority to perform scheduled individually 
ticketed travel not to exceed ten trips per month between 
any two points in the United States. This authority 
was completely independent of any charter definition.” 


Preoccupation with this issue resulted in a relative 
paucity of testimony and discussion during the hearings 
and the reports on the limits of charter in general and no 
testimony on all expense charter significantly similar to 
the kind before the Court. Nowhere did the supplement- 
als present all expense tour charters as a panacea and 
nowhere did the Air Transport Association focus its op- 
position on them in an identifiable and specific manner. 
The supplementals contended for a statutory provision 
requiring the Board to recognize that a charter was a 
planeload hiring by anyone under any conditions. 


The Air Transport Association opposed and concerned 
itself’ with presenting examples of abuses which might 


35 Representative Williams stated during debate: 


“The House had in its bill the authority for individually 
ticketed operations under a temporary rouie certificate set up. 
The Senate had this plus authority for the Board to permit 
individually ticketed operations under Board regulations, It 
was there we found the most serious bone of contention.” 108 
Cong. Rec. 12321 (1962). 


3¢ Sen. Rep. No. 688, 87th Cong., Ist Sess. 11-15 (1961). 


8? Hearings Before Aviation Subcommittee of Sen. Commerce 
Committee on S. 1969, 87th Cong., Ist Sess. 55-61, 103-111, 266- 
273 (1961); Hearings Before Subcommittee of H. Comm. Inter. & 
Foreign Commerce on H.R. 7818, 87th Cong., 1st Sess. 76-80, 126- 
134, 240 (1961). 
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stem from the unlimited definition of charter which the 
supplementals sought to impose on the Board by statute. 


Thus, the Air Transport Association submitted for the 
record in the Senate Hearing a memorandum entitled: 
“There is No Present Need for a Definition of ‘Charter’ 
in the Federal Aviation Act.”** Therein the Association 
presented the following three examples of abuses which 
would stem from the charter definition proposed by the 
supplementals: 


“Example 1.—A ticket agent engages ‘the entire 
capacity of an aircraft’ to be flown from A to B. He 
then peddles boarding passes, the price varying 
according to what he can persuade the customer to 
pay. 

Example 2—J. Doe places an advertisement in the 
newspaper: ‘Have engaged airplane, A to B, Friday. 
Big discounts from published fares if you see me 
quick.’ 

Example 3—Ninety ticketed passengers are at 
Idlewild, awaiting departure of their Los Angeles 
flight, when one of them announces ‘We can make 
an agreement with another airline for use of the en- 
tire capacity of an aircraft. Just cash in your tickets 
here, and you’ll save X dollars each.’ ” 


It is these examples and the dangers of diversion pre- 
sented during the controversy over individually ticketed 
ten-trip authority that led the debaters to talk of “rate 
cutting,” “subterfuges” and “guises” permitting individ- 
ually ticketed travel. With no testimony in the record 
and lacking technical expertise, they inappropriately 
characterized these evils under the loose term “all expense 
tours.” The rational relationship is not between the evils 
cited during the debate and the tours before the Court. 
The concern of those debating was over the breakdown of 


38 Hearings Before Aviation Subcommittee of Sen. Commerce 
Committee on S. 1969, 87th Cong., 1st Sess. 274 (1961). 
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the distinction of group from individual travel which the 
supplementals sought unsuccessfully to achieve by H.R. 
7512.%° 


Finally, there was no clear specific consensus among 
the debaters.” Senator Monroney’s remarks in 108 
Cong. Rec. 11425 (1962) state affirmatively that the Sen- 
ate receded from its definition of charter so that the 
Board would not be prohibited from awarding split char- 
ters.*t This is inconsistent with the remarks of debaters 
purporting to state that the Senate receded in order to 
prevent the Board from including inclusive tours as char- 
ters. 


Despite later attempts to qualify the remarks, the 
clearest statement of the Conferees’ action was by Repre- 
sentative Williams, Chairman of the House Subcommittee, 
when he said: ** 


“To cover the high spots of the bill the Senate re- 


ceded in its definition of ‘charter.’ The House did 
not have a specific definition of ‘charter’ but left that 
up to the Civil Aeronautics Board to define... .” 


3° Supplementals sought to achieve the same unrestricted defini- 
tion in the Senate by suggesting amendments to S. 1969. See, 
Hearings Before the Aviation Subcommittee of the Sen. Comm. 
Committee on S. 1969, 87th Cong., 1st Sess. 273-274 (1961). 


‘The clearest consensus is between Representative Harris and 
Representative Collier whose remarks were identical—word for 
word, 108 Cong. Rec. 12322, 12324. Their remarks and others are 
based on the false predicate that the word charter has a “fixed 
meaning” which this Court specifically rejected: “We are unable 
to conclude that the term charter trips has a fixed meaning... .” 
American case, U.S. App. D.C, , 348 F. 2d 349, 354 
(1965). 


“We felt that the Board should be left free to determine on 
its merit the desirability of permitting the supplemental carriers to 
conduct such charters... .” 


42108 Cong. Rec. 12321 (1962). 


CONCLUSION 


For the reasons stated, Intervenor supplemental car- 
riers respectfully request this Honorable Court to affirm 
the actions of the Board here under review. 
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APPENDIX 


I. The pertinent provisions of the Federal Aviation 
Act of 1958, 72 Stat. 735 et seq., 49 U.S.C. S$ 
1301, et seq., as amended by Public Law 87-528 of 
July 10, 1962, 76 Stat. 148, are as follows: 


Section 101, 72 Stat. 787, as amended by 75 Stat. 
467, 148; 49 U.S.C. 13801 


“(3) ‘Aiy carrier’ means any citizen of the Unit- 
ed States who undertakes, whether directly 
or indirectly or by a lease or any other ar- 
rangement, to engage in air transportation: 
Provided, That the Board may by order 
relieve air carriers who are not directly en- 
gaged in the operation of aircraft in air 
transportation from the provisions of this 
Act to the extent and for such periods as 
may be in the public interest.” 


Section 101, 72 Stat. 737, as amended by 75 Stat. 
467, 76 Stat. 143; 49 U.S.C. 1801 


“(33) ‘Supplemental air transportation’ means 
charter trips in air transportation, other 
than the transportation of mail by aircraft, 
rendered pursuant to a certificate of public 
convenience and necessity issued pursuant 
to section 401(d) (3) of this Act to supple- 
ment the scheduled service authorized by 
certificates of public convenience and neces- 
sity issued pursuant to sections 401(d) (1) 
and (2) of this Act.” 


II. The pertinent provision of the Motor Carrier Act 
of 1935, 49 Stat. 543, as amended Sept. 18, 1940, 
c. 722, Title I, § 15, 54 Stat. 919, is as follows: 


Section 307, 49 Stat. 551, 49 U.S.C.A. 166 


“(a) Subject to section 310 of this title, a cer- 
tificate shall be issued to any qualified ap- 
plicant therefor, authorizing the whole or 
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any part of the operations covered by the 
application, if it is found that the applicant 
is fit, willing, and able properly to perform 
the service proposed and to conform to the 
provisions of this chapter and the require- 
ments, rules and regulations of the Commis- 
sion thereunder, and that the proposed serv- 
ice, to the extent to be authorized by the 
certificate, is or will be required by the 
present or future public convenience and 
necessity; otherwise such application shall 
be denied: provided, however, that no such 
certificate shall be issued to any common 
carrier of passengers by motor vehicle for 
operations over other than a regular route 
or routes, and between fixed termini, except 
as such carriers may be authorized to en- 
gage in special or charter operations.” 


III. The pertinent provisions of the Board’s Economic 
Regulations are as follows: 


Sec. 296.2 [14 C.F.R. 296.2] 


“(a) ‘Air Freight Forwarder’ means any indi- 
rect air carrier which, in the ordinary and 
usual course of its undertaking, assembles 
and consolidates or provides for assembling 
and consolidating such property or per- 
forms or provides for the performance of 
break-bulk and distributing operations with 
respect to consolidated shipments, and is re- 
sponsible for the transportation of property 
from the point of receipt to point of desti- 
nation and utilizes for the whole, or any 
part of such transportation the services of 
a direct air carrier.” 


Sec. 295.2 [24 C.F.R. 295.2] 


“(m) ‘Study group’ charter means a charter in 
which the charter group is comprised of 
bona fide participants in a formal academic 
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study course abroad and in which the char- 
terer is a bona fide school empowered by 
state educational authorities to grant col- 
lege degrees or secondary school diplomas 
and operated as a school on a year-round 
basis.” 
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QUESTION PRESENTED 


Whether inclusive tour charters are likely to 


divert any material amounts of scheduled traffic from the 


route carriers, so as to violate the statutory requirement 


that charters by supplemental carriers "supplement the 
scheduled service" of the route carriers. 49 U.S.C. 


§ 1301 (33). 
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STATEMENT 


1/ 
The American Society of Travel Agents, Inc. (ASTA),_ 


an intervenor herein, supports the Board's decision allowing 
inclusive tour charters (ITC)s. ASTA was a major contri- 


butor to the record on the question of ITCs in the three 


proceedings before the Board which have recently considered 


1. ASTA is a national association representing tour operators 
and retail travel agents responsible for over 2,500 retail 


outlets. 


2/ 


that question. Because ASTA's identity is fundamentally 
distinct from that of the supplemental carriers, and because 
its interests are not entirely the same in this case, ASTA 
felt it necessary to file a separate brief. We recognize 
that the pee will have before it the Examiner's initial 


decision, the Board's final decision, and three other 


briefs, so we will not make a separate statement of facts, 


SUMMARY OF ARGUMENT 


The key which unlocks this case is terminology. 
If the case is analyzed more in terms of the diversionary 
impact of inclusive tour charters (ITCs), than in terms of 
semantics (the meaning of "charter," "group," "affinity," 
“individually ticketed," "supplement,"' etc.), the conflict- 
ing points of view can be reconciled, and the legislative 
history correctly interpreted. 

Petitioners do not question the Board's and the 
Examiner's findings that ITCs will "meet a substantial 


public need for low-cost pleasure air travel," and will 


2. The Transatlantic Charter Investigation, Docket 11908, 
commenced in 1960 and Still pending; the Supplemental 
Air Service Proceeding, Docket 13795, commenced in [962 


and which is the instant case before this Court; and the 
Proposed Rulemaking on All-Expense Tours by Supplemental 
Air Carriers and Tour Operators, Docket 15777, commenced 
in January, 1 . 


3. Which is a remarkable analysis of a complex subject. 


a 
provide "substantial public benefits,'" so that all that is 


left to consider is harm to the route Carriers, 

The opponents of ITCs at bottom see ITCs as a 
device to enable the supplemental carriers ‘to carry 
passengers who would ordinarily have used the scheduled 
flights of the route carriers. We concede, as we think 
everyone does, that the route carriers are entitled to 
protection against such diversion. The question is whether 
ITCs involve such diversion. 

The CAB thoughtnot, and this was amply supported 
in the record, primarily in that: First, the price, 
itinerary, and other restrictions on ITCs will prevent them 
from causing any material diversion from scheduled traffic. 
Second, the British experience with ITCs since 1952 has 
been that ITCs do not in fact involve any substantial 
diversion from scheduled traffic. Third, the Interstate 
Commerce Commission experience with ITCs using chartered 
buses has been that diversion from the rowee carriers is not 


substantial. 


Consequently, ITCs are a legitimate and desirable 


form of charter, and the Board was right to authorize them, 


CR he eae ae 2 


ARGUMENT 


The Controlling Question is Not the 
Legislative History, or a Semantic 
Analysis of What "Charter" Means, 
but Whether ITCs Will Divert 
Scheduled Traffic. 


The key which unlocks this case is terminology. 
The opponents of inclusive tour charters -- the trunklines, 
the Air Transport Association, Member Gillilland, the House 
Committee -- have one idea in mind when they say "inclusive 
tour eee ke the proponents -- the Board, the 
supplemental carriers, the travel agents, the Senate 
Committee, -- have another. In our opinion, the case 
turns on the distinction; we believe that most conflicting 
views in this case could be explained if not reconciled by 
an awareness of the distinction. 

Originally, while the matter was before Congress, 
the opponents saw the inclusive tour charter (ITC) as a 
charter of space to a travel agent, who would turn around 
and retail the seats at a cut-rate to the scheduled carriers’ 


customers; sort of a discount house for people who wanted to 


fly somewhere, At the Senate hearing, Mr. Stratton of the 


5. The fluidity of terminology is demonstrated by the fact 

that in the early stages of this case the term "all- 
expense tour charter" was widely used. This has largely 
been superseded by “inclusive tour charter," as it is 
usually called in Europe and in the trade press. See also 
J.A. 3n. 2, 


Air Transport Association testified: 


"Now, if your scheduled airlines are going to 
assume, as they are required to under the act, the 
obligation to provide this service day in and day 
out at the fares in their tariffs, which remain the 
same through the full year, there has to be some 
protection in there against another operator coming 


in under the guise of charter and simply running a 
full passenger load any day he is able to get a full 
passenger load ."6/ (Emphasis added) 

"To revert to what I was saying about a ticket 
agent, under a wide-open definition, just any group 
that shows up to charter an airplane, any group that 
shows up and approximates an airplane load, the 
ticket agent can be advertising in the paper every 
day. He gets 90 passengers, 50 passengers, or what-— 


ever is the load for the particular airplane."// (E.A.) 


"This is actually individually ticketed service 
under the guise of charter." 8/ 


Then there are the statements of several members 
of Congress; for example, Senator Scott: 


"Another essential element is that the person 
who charters an airplane cannot resell the space to 
individuals or solicit the general public to buy 
space. This is necessary to prevent breakdown of 
the regulatory system, and most particularly the rate 
regulatory system, If this were not one of the rules, 
a travel agent could charter an airplane, and then 
offer the seats to the general public at less per 

ea an e tari ares e airplane must observe 
as to each passenger." 9/ (E,A.) 


6. Hearings on S.1969 before Aviation Subcommittee of 
Senate Commerce Committee, 87th Cong. lst Sess. {June, 

1961) at p.266. 

7. $Id. at 267. 

8. Id. at 268. 


9. 108 Cong. Rec. 12284 (June 29, 1962). 


and Representative Walter: 


"It [the Senate bill] proposed that all-expense 
travel agents could charter airplanes in their own 
name and then sell space to the public for all-expense 
tours. This would have changed completely the function 
of the travel agent and put him in position to engage 
in rate cutting." 10, oA, 


And Representatives Harris and Collier (who submitted 
identical statements): 


"The law is well established that, in air transporta- 
tion, charter means essentially the lease of the 
entire capacity of an aircraft for a period of time or 
a particular trip, for the transportation of cargo or 
persons and baggage, on a basis which does not include 


solicitation of the general public, or any device where 
individually ticketed services would be oiiered or 
performed under guise of charter." iL EA, 

The dissenting Member of the Board, Mr. Gillilland, 
saw the ITC as a device to enable the tour operator to become 
a scheduled carrier himself: 

“Consequently, a tour operator will be able to provide 
an individually ticketed, scheduled service between 
every large city in the United States and all major 


resort areas, and to all other cities for that matter. 

The tour operator device indirectly puts the supple- 

mental air carriers in the business of providing 
individually ticketed service, and is per se unlawful." 12/ 
(Z.A,) 


“A group assembled for the purposes of a tour has no 


cohesiveness or affinity. It is not a "charter" under 
any definition but a unit for one reason only -- to be 


transported between New York, Miami, an an Juan at a 
cutrate price.” 137 (E.A4.) 


Id, at 12322, 
Id. at 12322 and 12324. 
J.A. 35, 


JA. 45, 


"A daily schedule between such points providing 
point-to-point air transportation would be heavily 
utilized by a substantial number of passengers. Such 
service could be provided every hour of the day and 
every day of the week." 14/ (E.A.) 

The quoted statements reflect an underlying 
concern that the supplemental carriers should not be allowed, 
under the guise of "charter," to divert traffic from the 
scheduled services of the route carriers. With this we 


would agree, and we believe the Board and this Court would 


agree. For example, in 1949 the Board denied a non-route 


carrier’s application to operate flights carrying only all- 
expense tourists (comparable to ITCs) on the ground that it 
appeared there would be too much diversion from the route 
carriers: 
"The record discloses that the services of the 
domestic carriers cover all types of vacation travel 
by air, and that the establishment of any additional 


service to accommodate vacation travel would result 
in substantial diversion of traffic and revenue con- 


trary to the public interest." 15/ (E.A.) 
And in the 1956 American saetines lense. thie 
Court agreed with the Board that a supplemental air service 
was in the public interest, but showed concern about 


17/ 
possible competition with the route carriers: 


14. J.A. 46. 


15. The Skycruise Case, 10 C.A.B. 751, 755-6 (1949); see 
also 10 C.A.B. 393 (1949). 


16. American Airlines v. CAB, 98 U.S.App.D.C. 348, 235 


F.2d 845 (1956), cert. den. 353 U.S. 905. 


17, 235 F.2d at 851. 


"In sum it seems to us that the judgment of the 
Board, that an air service supplemental to the cert- 
ificated services is in the public interest, is a 
rational judgment and one which we must accept; that 
the finding of the Board that its proposed supple- 
mental service will not result in adverse economic 
effects upon the certificated system is a conclusion 
which the Board is entitled to draw if the record 
Supports it with evidence; and that the assurance of 
the Board that it will not hereafter permit adverse 
economic effects to jeopardize the certificated 
system or to pose a substantial threat to it, should 

e accepted and respected by this court. Having 
reached that point we then conclude that if the Board 
makes the required findings as to undue burden, its 
present plan for a supplemental air carriage, effecting 
no excessive impact upon the certificated system, would 

e€ within the statutory exemption power, i.é€., Section 


416(b)." (E,A.) 


See also this Court's opinion in the 1965 American Airlines 


case, noting that the Board had found that the supplementals’ 
split charters "would not seriously divert carriage from 
scheduled regular route legen 

The Act itself, while not mentioning diversion 
as such, obviously had diversion in mind when it restricted 
the supplemental carriers to charters which "supplement the 
scheduled service" of the route eee, 

As we see it, then, the controlling question here 
is the competitive impact of ITCs on scheduled traffic; if 


it is probable that there will be any substantial diversion, 


ITCs are unlawful, because the clear intent of the Act is to 


18. American Airlines v. CAB, U.S.App.D.C. 
F.2d 349, 354 (1965). 


19, 49 U.S.C. § 1301 (33). 


prohibit the supplemental carriers from using any kind of 


charter to invade the scheduled traffic of the route 

carriers, But if there will not be any substantial 

diversion, there is no reason, in policy at least, why the 

supplemental carriers should not be allowed to operate ITCs. 
True, aside from policy there are’ some technical 

considerations, some of them very iepomtent. For instance, 

an ITC has to be a "charter," or it is not supplemental air 

ae ie ea the diversion question is not even 

reached. But there should be no difficulty: finding a charter 

in the traditional sense -- it is the lease, of the entire 

capacity of an aircraft to a single person (the tour 

operator); the tour operator, not the carrier, takes the 

risk that the plane will not be filled; the: tourists look 

to the tour operator, not the carrier, for performance of 

the tour. So far as they are concerned, the air transporta- 

tion is only incidental; they want a tour, not transportation. 
Other important technical requirements are the 

restrictions imposed by the Board on ITCs to prevent diversion 

-- the price, the features included, the number of stops, the 

duration, ten te these are not complied with in a parti- 


22/ 
cular case, the ITC would be illegal. 


See note 19, 
See J.A. 306-7. 


It would be a misdemeanor to violate these requirements 
and would involve possible fines. 49 U.S.C. § 1472¢a). 


But the fundamental question is the policy one 
of diversion. If there will in fact be no material diversion, 
the Board was clearly acting within its authority under the 
Act to grant certificates for charter service supplementing 
(as opposed to duplicating) the scheduled service of the 
route carriers, and the speeches of some of the conferees 
can be comfortably interpreted for what they were: individual 
opinions founded on a mistaken belief that ITCs would be 
diversionary. Of course, if the Act had expressly banned 
ITCs there would be no question; ITCs would be illegal, _. 
whether some of the conferees were mistaken or not. But the 
Act was silent, and the legality of ITCs can and should 


therefore be made to depend on the more basic policy of the 


Act, that charters by supplementals are permissible provided 


they do not divert from the schéduled traffic. 


It is convenient, and consistent with usage, to 
discuss this case in terms of "group" travel versus 
"individually ticketed" travel, and the results will be no 
less sound, provided that "group" is recognized as implying 
the kind of charter traffic which is newly generated and 
not diverted from the scheduled service of the route 
carriers, and "individually ticketed" is recognized as 
implying diverted traffic. In the context of this case, that is 
what those terms really mean. Defining these terms narrowly 
and technically could lead to an unsound result, Any planeload 
of passengers is a "group" in the technical sense; something 


more is needed to define which groups are proper for the 


supplementals to carry. The more definite terms "affinity 
group" and “homogeneous group" are an improvement, but 
even these are really terms to imply passengers who 
probably would not as individuals have ‘ised the route 
carriers' scheduled services. Likewise, a technical 
definition of "individually ticketed" could prevent any- 
one from traveling on a supplemental carrier, Since all 
charter passengers, single entity, pro-rata, and ITC, are 


given tickets of one sort or another in order to board the 


plane, 


Even approach, it seems to us, leads back to the 


fundamental question whether ITCs will involve substantial 
diversion from the scheduled services of the route carriers. 
And as the following section shows, this question must be 


resolved in favor of ITCs. 


Inclusive Tour Charters Will Not 
Involve any Material Diversion 
From the Scheduled Carriers 


The Board found that -- 


"In the last analysis, it is not possible to 
predict with any degree of certainty the actual 
amount of diversion from scheduled services which 
may be occasioned by the tour operations. At this 
juncture, we are not persuaded that such diversion 
will be of sufficient consequence to overshadow the 
substantial public benefits which we foresee from 
the new class of service." 23/ 


12. 


There is ample evidence to support this conclusion, 
and nothing but unsupported arguments to refute it. A glance 
at the restrictions on ITCs shows that very little diversion 
is likely -- the potential divertee would have to pay 10% 
more for an ITC seat than for a scheduled seat, and he would 
have to follow exactly the same schedule and 3-stop itinerary 
as that offered by the tour. 


Consider, for example, a tour leaving New York 


Saturday morning, spending the weekend in San Francisco, 


flying to Hawaii Monday, spending 8 days there, then flying 
back to Las, Vegas for a final day and a half, returning to 
New York Friday the 13th day. The tour would include hotels, 
meals, sightseeing and entertainment. It is perfectly obvious 
that no one is going to pay 10% extra to use this ITC for 
mere transportation; the only takers will be people who want 
the whole tour, including the regimentation, the rigid 
schedule, and being in extended close contact with strangers 
of middle or lower ae many of these takers would 
otherwise have taken a deluxe tour using a scheduled airline? 
The Board was unable to believe there would be many. 


The British experience with ITCs has been that 


diversion is not serious. The Examiner's recommended 


24. See note 27 below. The Board reviewed the restrictions 
on ITCs at J.A. 13-14. 


25/ 
decision deals with the British experience at length. de 


found that the amount of ITC traffic departing from Britain 
(on both British and foreign carriers) increased from 249,000 
in 1960 to 1,050,000 (estimated) in 1964, mare than a quad- 
eae found that most of these passengers were 

young, of lower to middle income, many of ou were first- 
time se igea ae said, "it is clear that the low cost 
British IT charters have been highly successful in opening 


up a Sizeable new traffic market of persons not previously 


using air service, to the primary benefit of the low or 
28/ 


middle income #ndividual who would not otherwise fly." 


29/ 
He quoted an advisor to BEA (a scheduled airline) as follows: 


",.. For the most part these were passengers who 
would not have travelled by air on normal scheduled 
services. They were persuaded to fly by the 
attractive prices and great convenience of the 
packaged holidays offered. The real importance of 
inclusive tour services to British civil aviation 
lies in the fact that, a very large number of people 
have been converted into air travellers through the 
promotional efforts of the organizers of air tours, 
In this way, the financial and social boundaries of 
the air travel market have been greatly: extended." 


117-126. 

118. 

119, 122, 123. 
122. 


123. 


14. 


The British system is to require advance approval 


of ITCs, and approval is granted after consideration of 
30/ 
factors such as likelihood of diversion. The Examiner 


found "no convincing showing that the IT charter development 


{in Britain] has had any material adverse impact upon the 
31/ 
scheduled carriers," citing an ICAO study and statements 
32/ 
of British regulatory authorities. See also the 1965 


Annual Report of the British Air Transport Licensing Board, 
33/ 


reproduced as Attachment A hereto, p.29 below. It states: 


"ll. In 1961, when we first addressed ourselves 
to the licensing of inclusive tours, we were confronted 
with two rival theories. The theory of the charter 
companies was that I.T, charters not only catered for 
people who were not prepared to meet the cost of 
holidays based on scheduled service rates, but also had 
the effect, because of the especially economical 
facilities offered, of attracting others to air travel 
for the first time. Many of the latter, having been 
introduced to air travel in this way, would become 


SOs wipky) 290. 
Sic othe tee, 
32. Jeli 122, 123, 


33. This :eport was published too late to include in the 

record before the Examiner, but on Sep. 27, 1965, World 
Airways asked the Board either to note the fact that the 
report was made, or to reopen the record to receive it. The 
Board deferred action on the motion until after oral argument, 
but has not to date ruled on the motion. The report is part 
of the certified record in this case, designated as Appendix 
A to World's Motion of Sep. 27, 1965. We believe this Court 
may judicially notice the authenticity of an official report 
of the British government under the principles expressed by 
Wigmore, Evidence § 2573 p.558 (1940), and cf: § 1670 p.672; 
§ 1684 p.844 n.I; § 2151. See also Stasiukevich v. Nicolls, 
168 F.2d 474, 479 (1st Cir. 1948). 


air-minded and therefore more likely in future to use 
the scheduled air services as a normal means of travel 
in preference to rail or boat services. So far there- 
fore from diverting traffic from the scheduled carriers, 
the charter operators were in the long run conferring a 
positive benefit upon them by providing an ever- 
expanding market for their services. The theory of 
B.E,A,, on the other hand, has consistently been that 
it is obvious that the charter services, operating as 
they do at peak periods of the year, must inevitably 
Skim off the cream of the holiday traffic which would 
otherwise accrue to the scheduled services. 


"12. On our first approach to the problem it 
appeared to us that to strike the right balance be- 
tween these opposing views was a matter of some nicety 
(see paragraph 22 of our first Report). But after four 


years’ experience of the inter-action of the two =pes 
or traffic, we can find no evidence that inclusive ours 
have been responsible for any material diversion of 

raific from the scheduled carriers. ‘On the contrary, 


-H,4.°S total passenger tra ¢c continues to grow at 
much the same rate as before the inclusive tour charter 
traffic reached its present proportions." (E,A.) 


The Interstate Commerce Commission experience with 


bus ITCs is relevant to the diversion question. In the Tauck 
34/ 
case, Division 5 of the ICC stated: 


"Thus, a broker offering the public a legitimate ali- 
expense tour may obtain charter service with its 

many advantages for this type of operation and the 
regular-route common carrier may still enjoy the type 
of traffic which it transports and the service which 
it has been authorized to perform without the threat 
of destructive competition." (E.A, 


In the Edwards case, Division 1 of the ICC, in 
35/ 


considering ITCs by bus to see hockey games', stated: 


34. Tauck Tours Inc. Extension, 52 M.C.C. 373, 377 £1951), 
affirme y fu ommission, 63 M.C.C,, 493, affirmed 
sub nom. National Bus Traffic Assn. v. United States, 143 


F.Supp. 689 (D.N.J. 1956), affirmed, 352 U.S. 1020. 


35. Greyhound Corp. v. Edwards, 96 M.C.C. 112, 124, see 

Appendix B, p.o6 below. The Edwards case was recently 
affirmed by the full Commission on the point here involved, 
100 M.C.C. 453 (1966). 


"Of course, the defendant's hockey tours and 
the complainant's regular-route service are not 
wholly noncompetitive. Regular-route carriers provide 
intercity transportation for persons desiring to attend 
athletic events. The complainant has failed to show, 


however, that the defendant's hockey tours have diverted 
any traffic, or that the defendant is merely Satisfying, 
rather than generating, a desire on the part of Erie 
residents to witness hockey games in Buffalo." (E.A.) 
Based on the experience of the European air ITC 
program, and the domestic bus ITC program, and on the anti- 
diversionary restrictions on ITCs, the Board rightly con- 


cluded that diversion was not likely to be serious in the 


domestic air ITC proposal now before this Court. 


III. Various Contentions of the Petitioners 
or of the Dissenting Member are in 


Error or are Unsupported by Evidence 


A. The Legislative History Does Not Cancel 


the Board's Authority to Define Charter 


If this case is analyzed in terms of what Congress 
really was concerned with -- diversion of scheduled traffic 
-- the legislative history poses no problem, The presump- 
tion is that the Board may define "charter," just as it may 
define any other term in the statute, so long as the "charter" 
involves transportation which will "supplement," i.e., will 
not divert from, the "scheduled service" of the route carriers. 


36/ 
The House report confirms’ this presumption: _ 


36. H.Rept. 1177, 87th Cong. 1st Sess. (1961) at p.1l. 


"Your committee, however, after considering the 
problem, came to the conclusion that under the 
circumstances, authority to define charter services 
should be left, as at present, with the Board, sub- 
ject to the limitations contained in the reported 
bill. This is a very difficult subject and any 
effort to freeze a definition of charter service 
into law could well lead to complications." (E.A.) 


Petitioners say (Br. p.15) that "five managers 
of the Conference bill ... made it clear [etc.]" (emphasis 
in original.) But the Conference Report, and eleven 

37/ 


managers, were Silent. It is entirely plausible that 


while the Conference Committee finally agreed to strike the 


Senate definition, the opponents of ITCs were unable to have 


the Conference Report state that it was stricken because ITCs 
were to be banned. In fact, nothing else explains why the 
Conference Report was silent on such an important (and 


easily stated) decision, if the decision really was to ban 
38/ 
ITCs, aS opposed to merely leaving it up to the Board. 


The failure of any of the eleven silent managers to take 


the trouble to go to the chamber to join a speechmaking 


37. There were 17 managers all told. See signatures at end 

of Conference Report, 108 Cong. Rec. 12318 (1962), H.Rept. 
1950, 87th Cong. 2d Sess. 9 (1962). Petitioners count two 
Senators and three Representatives as against ITCs (Br. p.15), 
but apparently have the numbers reversed because they quote 
three Senators (Scott, Thurmond, Cotton) and 'two Representatives 
(Harris, Williams). We would add Mr. Collier as a third 
Representative against ITCs; he made a speech, 108 Cong. Rec. 
12324, which reads word-for-word identically ;to a prepared 
statement of Representative Harris, 108 Cong.’ Rec. 12322. 


38. Frankly, we doubt that even unanimous agreement of the 

Conference Committee could have the effect of cancelling 
a preexisting authority of the Board, where the statute itself 
failed to cancel the authority. 


session on what was a subsidiary part of the bill (the main 
dispute was over whether to allow the supplementals to 
continue their scheduled services) is hardly entitled to any 
weight. 

Petitioners rely heavily on the speeches of June 
29, er and on this Court's opinion in the Split Charter 


case. But in that case this Court approved split charters 


despite the speeches condemning split charters (some of the 


Same speeches, incidentally, which condemned ITCs). Senator 
40/ 
Scott, for example, said: 


"There could, for example, be no such thing as a 
"charter" for half, or some other fraction, of 
the airplane ... ." 


| 41/ 
And Congressman Walter said: 
"Certainly, all the efforts to bring to an end the 
many problems in the supplemental airlines which 
stemmed from their individually ticketed authority 
would be of no avail if they were allowed to engage 
in split-charters ... ." 
We suggest that the underlying reason this Court 
approved split charters was because, in the language of the 


Board's finding there, noted by this Court, such charters 


39, American Airlines Inc. v. CAB, U.S. App.D.C. 
48 F.2d 34 1965). 


40. 108 Cong. Rec. 12284. 


41. 108 Cong. Rec. 12323. 
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“would not seriously divert carriage from scheduled regular 
route serio 

Member Gillilland says (J.A. 40) that the Senate 
bill contained a definition of charter "which would have 
specifically permitted the Board to authorize all-expense 
tours by travel agents." If this is accurate, it would 
follow, as Member Gillilland argues, that since the final 
bill did not contain this definition, the Board did not 
receive permission to authorize ITCs, But it is not accurate; 
the Senate bill would have authorized ITCs as a matter of law, 
and cancelled the Board's preexisting discretion to allow or 
deny them. The rejection of the Senate bill merely meant 
the CAB retained its preexisting discretion ‘to allow or deny 
ITCs, as the House Report made clear, 

Incidentally, some language on pp.4 and 6 of 
petitioners' brief raises the implication that the Board may 
have lacked power to authorize any supplemental air carrier 
operations prior to passage of the Supplemental Air Carrier 
Act of 1962. We are sure petitioners do not intend to imply 
this, but to insure there will be no mistake, we point out 


to the Court that the Board had existing authority to allow 


the supplementals to operate charters, certainly under a 


—————_— 
42. 348 F.2d at 354, 


43/ 
certificate, | and probably under an exemption as well. 
44/ 
The doubt that the 1956 American Airlines case cast on 


the exemption procedure arose not from the charter aspect, 
but from the fact that the supplemental carriers were auth- 
orized to perform some scheduled individually ticketed 
service, and this made their operations "much closer to 
the certificated ee 

Petitioners imply (Br. p.13-14) that the House 
Committee may have been aiming (when it said it wanted to 
leave the definition of charter to the Board) at the 
supplementals' proposal to do away with all restrictions 
imposed by the Board on charters. This is not so; the 
House Committee was clearly addressing itself to the "bill 
passed by the Sie oe oie of course did not do away 
with any Board restrictions on charter except the one 
against ITCs,. 


43. 49 U.S.C. § 1371. The certificate must name the 

terminal and intermediate points of service, § 1371(e) (1), 
United Airlines v. CAB, 108 U.S.App.D.C. 1, 278 F.2d 446 (1960), 
but charter service can be provided without regard to the 
points named, § 1371(e)(6) (amended in 1962 not to apply to 
supplementals). 


44, American Airlines.v. CAB, 98 U.S.App.D.C. 348, 235 F.2d 
5 » cert. den. 353 U.S. 905. 


45. 235 F.2d at 853. 


46. H.Rept. 1177, 87th Cong. 1st Sess. .1} (1961). 


The Board is entrusted with the administration 
of the Federal Aviation Act, and its definitions and findings 


are presumptively correct. We think some language of the 
47/ 
Supreme Court in an NLRB case is relevant here: _ 


"The principal question is whether the newsboys 
are ‘employees.' Because Congress did not explicity 
define the term, respondents say its meaning must be 
determined by reference to common-law standards. ss 

48/ 
The Court rejected that argument: 


"In this light, the broad language of the Act's 
definitions ... leaves no doubt that its applicability 
is to be determined broadly, in doubtful situations, 
by underlying economic facts rather than technically 
and exclusively by previously eetabiiened legal 
classifications." 

49/ 
affirming the NLRB's definition: _ 


"But where the question is one of specific application 
of a broad statutory term in a proceeding in which the 


agency administering the statute must determine it 
initially, the reviewing court's function is limited." 


B. “Interposition" of Tour Operator is Misnomer 


Petitioners (Br. p.21) cite Member Gillilland's 
dissent to the effect that "The Board concedes that supple- 
mental air carriers are prohibited from providing all-expense 
tours." But as his own footnote 2 shows (reprinted, Pet. 


Br. p.21) the Board conceded no such thing; what it endorsed 


47. NLRB v. Hearst Publications, 322 U.S. 111, 120 (1944). 


48. Id. at 129, 


49. Id. at 131. 


was the Examiner's correct statement that the supplemental 
carriers are prohibited from selling individually ticketed 
service as part of an all-expense tour. We think what Member 
Gillilland meant, and as he later says, was that if it is 
illegal for the supplemental carriers to assemble the tour 
groups (as it is), then the interposition of a tour operator 
who assembles the group does not make carriage of the group 
legal. This does not follow. It is illegal for the supple- 
mental carrier to carry tour groups assembled by it, because 
there is no charter, and for it to carry non-charter groups 
is clearly illegal under the Supplemental Air Carrier Act of 
1962.. But once there is a charter, as there is in the case 
of an ITC, then legality turns not on who assembled the group, 
but whether the group consists mainly of passengers diverted 


from the scheduled carriers. 


C. The Legality of Bus ITCs Is Settled 

Member Gillilland in his dissent says (J.A. 38) 
that the legality of bus ITCs is not well settled. This is 
not accurate, True, the Interstate Commerce Commission has 


instituted an investigation of bus ITCs, but its purpose is 


merely to elarify ITC operations, not consider their basic 


Snes a 


23. 


50/ 
legality. Incidentally, the ICC order reprinted by Member 


Gillilland as Appendix I (J.A. 50-51) refers to bus inclusive 
tours where the tourists are assembled by the carriers, 
something which has nothing to do with this case. The relevant 
order is Sub-No. 2 (not 1) which deals with bus ITCs where the 


tourists are assembled by the tour operator. 


D. ITCs Do "Supplement" Scheduled Traffic 
Petitioners (Br. p.24) and Member Gillilland's 


dissent (J.A. 44) say that the all-expense tour charter does 
not "supplement" existing services -- it merely duplicates, 
at cutrate fares, the services now available on the scheduled 
carriers. If ITCs were to divert traffic of the scheduled 


carriers, they would indeed duplicate scheduled services to 


50. The ICC approved certain bus ITCs in the Edwards case, 
100 M.C.C. 453 (1963), and then announced the new rule- 
making proceeding, 100 M.C.C. at 467-8: 


"Institution of a rulemaking proceeding to define 
terms in brokers’ licenses. - In disposing of these four 
proceedings, our attention has been directed to the 
presence in brokers' licenses of a number of terms, con- 
ditions, and limitations which appear to us to require 
further examination and, perhaps, definition in inter- 
pretive rules of general applicability. ‘Brokers have 
been authorized to arrange the transportation of passen- 
gers in ‘charter operations' and 'in special operations’ ; 
to arrange transportation for 'groups' and 'individuals'; 
and to arrange ‘sightseeing tours', ‘pleasure tours,' and 
‘all-expense tours.' We have found that there is little 
agreement as to the precise meaning of these and similar 
phrases ... ." 


A stay of the Edwards case was requested, but the 
Commission denied it by order of April 28, 1966. 


The Edwards case is suchianiubusually valuable opinion 
(it involved three kinds of ITCs) that we have attached the 
opinion of the Division as Appendix B, p.36 below. 


24. 


the extent of the diversion; but if ITCs do not divert, then 
there is no "duplication" in any relevant sense. Of course 
ITCs involve travel by air, which is something the scheduled 
carriers provide, but this is not a "duplication" which is 
relevant -- any charter involves "cutrate" travel by air. 
The question is diversion, and that is what the Board was 
driving at when it recited the factors which would make ITCs 
unattractive to scheduled eeee cers, 
E. Airfreight Forwarders 

Member Gillilland says (J.A. 49) that airfreight 


forwarders do not operate aircraft, determine the points to 


be served, or the frequency of operation. The airfreight 


52/ 
forwarder can charter supplemental carriers, just as the 


tour operator can in the case of an ITC, and therefore could 
operate the aircraft (in the sense Member Gillilland meant), 
determine the points to be served, and the frequency of 
operation. 

Member Gillilland distinguishes the airfreight 
forwarder situation (J.A. 48-49), but in our opinion the 
similiarities outweigh the distinctions. The airfreight 
EE 
51. J.A. 13-14. 

52. We disagree with petitioners’ statement to the contrary, 
Br. p.27 n.30. Part 208, which defines what supplemental 

carriers may do, says that "charter flight" includes charters 

to "indirect air carriers." Sec. 208.3(s) (2) (i) (da), JA. 335. 


An airfreight forwarder is an indirect air carrier. 14 C.F.R. 
296.2(a). 


forwarder assembles small cargo shipments until he has a 
planeload going in the same direction, and he may use a 
chartered plane to carry it. The Board calls him an in- 
direct air carrier and grants him an exemption from the 


certificate requirement; the applicable regulations are 
53/ 


14 C.F.R. Part 296. His status has been judicially approved. 
Except for the fact that he deals with freight 
instead of passengers, his function would seem to be com- 
parable to that of a tour operator. It is true, as Member 
Gillilland indicates (J.A. 48-49), that an airfreight for- 
warder needs a general license ‘to operate, but it is also 
true that the tour operator must apply for a license for 
each tour or series of es 
F. The Record is Not Deficient 
Member Gillilland suggests (J.A. 48-49) that there 
was a deficient record here to support the decision to allow 


55/ 
ITCs. We believe the evidentiary record on ITCs is thorough 


v. CAB, 178 F.2d 903 (7th Cir. 


American Airlines, Inc. 


J.A. 309; or, after January 1, 1968, give the Board 60 
days' notice of a proposed tour or series of tours -- 
314, 


55. The Air Freight Forwarder case, 9 C.A.B. 473 (1948), is 
referred to as "thoroughly threshed-out",as involving 

"full and complete plans" and"evidence of the need," and the 

Board there "was able to make an intelligent determination," 

while here there is "missing evidence" and the Board is "unable" 

to make findings of public need. 


and voluminous. It was first an issue before Congress in 
1961 and 1962 when the Supplemental Air Service Act was 
being considered. It then was inserted into the Trans- 
atlantic Charter case (Docket 11908), where ASTA and some 
other parties introduced considerable testimony and exhibits 
on ITCs at trial in April and May, 1962. Numerous briefs 
were filed on the ITC point. The Examiner made findings 
in September 1962, and the Board approved them in October, 
1963. eer ne ITC issue was inserted into this case in 1964, 
and again testimony and exhibits were introduced on ITCs, 
and numerous briefs filed. In January, 1965, the Board 
proposed a rulemaking to allow ITCs (Docket 15777), and 


57/ 
once again numerous comments and replies were filed. On 


August 27, 1965, the Examiner.handed down his Intial Decision 


(J.A. 54-281), containing a thoroughly considered analysis 
of the subject. Again numerous briefs were filed, and the 
Board reviewed and adopted the Examiner's findings (J.A. 4), 
with explanations. On the ITC question there have been two 


trials, two sets of proposed findings and briefs, two sets 


56. ITCs were disapproved because of then-prevailing 
economic conditions. 


57. On April 27, 1965, SPDR-6A, the Board deferred action 
on the rulemaking until after the Examiner's Initial 
Decision in the instant case. 


of appellate briefs (not including the present case), and 


one set of comments and replies to comments in the rule- 
making proceeding. Counsel's papers in this case fill 
four file drawers. 

The truth is, the ITC question has received 


thorough rulemaking and adjudicatory treatment. 


CONCLUSION 
Wherefore, the Board's approval of inclusive tour 
charters should be affirmed. 
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FIFTH REPORT OF AIR TRANSPORT 


LICENSING BOARD 
(For year ended 31st March, 1965) 


SECTION I 
CONSTITUTION 


1, The Air Transport Licensing Board provided for by Section 1 of the 
Civil Aviation (Licensing) Act, 1960 (hereinafter referred to as “The Act ”) 
were appointed by the Minister of Aviation on Ist October, 1960. This Report 
covers the year ended 31st March, 1965. 


2. The Act provides that the Board shall consist of not less than six nor more 
than ten members appointed by the Minister of Aviation who shall also appoint 
two of the members to be Chairman and Deputy Chairman. 

During the year under review Mr. F. C. Bagnall resigned from the Board 
because his other commitments prevented his giving sufficient of his time to 
the Board’s activities. The vacancy had not been filled at 3lst March, 1965, 
We should like to express our regret that Mr. Bagnall had to sever his relation- 
ship with us, and our appreciation of his wise counsel during the period of his 
membership. . 

On 31st March, 1965 the composition of the Board was as follows:— 


Chairman: ’ Mr. D. T. Jack, C.B.E. 
Deputy Chairman: Mr. J. J. Taytor, O.B.E. 
Members: Professor R. G. D. ALLEN, C.B.E. 
Mr. E. BAtpry, O.B.E., F.C.A. 
Mr. C. P. Harvey, Q.C. 
Sir Friston How, C.B. 
Mr. W. P. James, O.B.E. 
Mr. A. H. WILson, C.B., C.B.E. 


3. The Board are required to consult the Channel Islands Air Advisory 
Council, the Isle of Man Airports Board, and the Regional Advisory Commit- 
tees for Scotland, for Wales, for Northern Ireland and for North East England 
as appropriate before granting, revoking, suspending or varying licences of the 
more important classes for air services to, from or within the Channel Islands, 
the Isle of Man, Scotland, Wales, Northern Ireland or North East England. 
Once more we should like to express our gratitude for the advice given to us by , 
these bodies. 


4. The Regional Advisory Committees for Scotland, Wales and Northern 
Ireland were set up on 23rd January, 1961 and that for North East England on 
Ist April, 1964, under the powers conferred by Regulations made under the 
Act and their membership at 31st March, 1965 is shown in Appendix A. 


Section II ° 
GENERAL POLICY 


5. The Act enjoins the Board to exercise their functions in such a way as to 
further the development of British civil aviation and requires that. with certain 


3 


exceptions (Appendix B) an aircraft* shall not be used on any flight for reward 
or in connection with any trade or business except under and in accordance with 
the terms of a licence granted by the Board. In exercising their functions, the 
Board are required to consider, in particular, the matters set out in Section 2 (2) 
of the Act (Appendix C). Regulations made under the Act prescribe some of the 
procedures of the Board, principally those necessary to ensure fair and full 
consideration of applications, objections and representations. 


“’” 6 In previous Reports we have commented on the absence from the Act of 
any positive guidance'on policy for the Board to follow in deciding whether or 
not to grant an application, and stated our assumption that it was'the intention 
of the legislature to leave the Board unfettered as regards the general policy 
they should pursue. On 17th February, 1965 the Minister of Aviation issued the 
‘Statement on Civil Aviation Policy that is reproduced at Appendix D, and he 
elaborated on this Statement in the House of Commons on Ist March, 1965. 
The “ guide lines to the Government’s views of the objectives: of licensing 
policy ” contained in the Statement were expressed in unequivocal terms, and 
did not lack impact if one may judge from two possibly connected actions, the 
withdrawal of British Eagle International’ Airlines Ltd. from the domestic 
trunk routes and B.E.A.’s decision not to proceed with appeals previously 
lodged against the grant of licences for inclusive tour charter services in 1965 
on a number of routes. 


7. The Minister’s Statement concerned matters which are at the roots of 
our activities and responsibilities; it has been widely interpreted as applying to 
those activities and responsibilities the guidance whose absence we have earlier 
remarked, and indeed as undermining the purpose of our existence. We do not 
take this view. : 


8. The Minister has stated that he has no present intention of seeking a 
change in the legislative framework within which we operate. This means that 
we shall continue to have a statutory responsibility to decide on their individual 
merits, against the criteria laid down in the Act, applications submitted to us. 
“Fhe Minister’s Statement recognises this, and indicates that his general state- 
ments of policy intention are subject to exception and without prejudice to our 
‘duty, and his own, to give full attention to evidence and argument on particular 
‘cases. For our part, this is certainly our intention; and we find nothing in the 
‘Minister’s Statement to prevent us from reaching our own judgment, in accord- 
ance with our statutory duty, on the cases submitted to us. 


9. In so far as the Minister has seen fit to enunciate lines of general policy 
outwith his quasi-judicial function in respect of appeals in individual cases, we 
do not find it necessary, nor would it be appropriate for us, to indicate agree- 
ment or disagreement with views expressed on behalf of the Government. We 
Tecognise that the Minister is concerned with the national interest, which is a 


"Note: “ Aircraft’ in this context means aircraft registered in the United Kingdom, 
although the Minister is given the Power’to. bring aircraft registered elsewhere under licensing 
so far as concerns flights beginning or eridirig ih ‘the United Kingdom; he also has power by 
instrument in writing to exempt from licensing any particular flight or series of flights. The 
broad effect of this requirement, taken with the exceptions to it, is to bring under licence all 
air transport by aircraft registered in the United Kingdom where passengers are carried at 
separate fares or where cargo is carried for consignors who make separate payments for their 
Tespective consignments. . : : 
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wider interest and may or may not always coincide with the particular interests 
of British civil aviation. But it is these particular interests which concern us, 
and we shall continue to exercise our functions with the furtherance of these 
interests as our objective. 


INCLusIVE Tour CHARTERS 


10. One matter of procedure arising from the Minister’s Statement concerns 
the handling of applications by British operators for inclusive tour charter 
services on holiday routes. At the end of the year under review, we had received 
no formal request from the Minister to consider the simplification and expedition 
of our procedures in this field: but this question had in any event been engaging 
Our attention for some considerable time.* 


11. In 1961, when we first addressed ourselves to the licensing of inclusive 
tours, we were confronted with two rival theories. The theory of the charter 
companies was that I.T. charters not only catered for people who were not 
prepared to meet the cost of holidays based on scheduled service Tates, but also 
had the effect, because of the especially economical facilities offered, of attracting 
others to air travel for the first time. Many of the latter, having been introduced 
to air travel in this way, would become air-minded and therefore more likely in 
future to use the scheduled air services as a normal means of travel in preference 
to rail or boat services. So far therefore from diverting traffic from the scheduled 
carriers, the charter operators were in the long run conferring a positive benefit 
upon them by providing an ever-expanding market for their services. The theory 
of B.E.A., on the other hand, has Consistently been that it is obvious that the 
charter services, operating as they do at peak periods of the year, must inevitably 
skim off the cream of the holiday traffic which would otherwise accrue to the 
scheduled services. 


12. On our first approach to the problem it appeared to us that to strike 
the right balance between these Opposing views was a matter of some nicety (see 
paragraph 22 of our first Report). But after four years’ experience of the inter- 
action of the two types of traffic, we can find no evidence that inclusive tours 
have been responsible for any material diversion of traffic from the scheduled 
carriers. On the contrary, B.E.A.’s total passenger traffic continues to grow at 
much the same rate as before the inclusive tour charter traffic reached its present 
proportions. ; 


13. It may be that no major change in procedure will prove necessary. We 
were glad to see the Minister’s statement that it is not in his view desirable to 
apply restrictions to inclusive tour services. Our decisions on applications for the 
services in 1965, with marginal variations of emphasis in the light of the evidence 
Presented in respect of the several routes, clearly convey the same general view. 
One of the most time-consuming elements in previous hearings of these applica- 
tions has been the repetitive Cross-examination addressed by scheduled service 
operators to witnesses supporting individual applications even though the objec- 
tors conceded that their real objection was to the total of capacity applied for to 
particular destinations rather than to the individual applications as such. We 
do not seek to deny to the objectors any of their rights under the procedure laid 
: SS ee 


“Note: The Minister’s request was conveyed to us on 8th April, 1965. 
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down, but we think that, against the background of our accumulated experience, 
they may well reconsider the substance of their objections, or at any rate find a 
less onerous way of presenting their views to us. We shall review this question 
again in the light of experience of the 1965 hearings. 


AMENDMENT OF APPLICATIONS 


14. There are one or two more general matters of procedure on which we 
desire to comment in this Report. We alluded in last year’s Report 'to the limits 
of our willingness to accept amendments to applications in the course of a hear- 
ing. The tendency to submit substantial amendments in this way has persisted 
in some degree, and we re-affirm our determination that any such amendments 
which in our opinion widen materially the scope of the application or change its 
character will not be accepted at a hearing. 


PRESENTATION OF APPLICATIONS AND OBJECTIONS 


15. We have also noted on occasion a regrettable lack of clarity and defini- 
tion in both the reasons advanced for applications, and in the written grounds of 
objection. We recognise that the case for an application can seldom be presented 
comprehensively on an application form; and that, in framing his grounds of 
objection in writing, an objector can have regard only to that amount of detail 
of an application that is published in our Licensing Notices. We appreciate also 
that additional grounds of objection, and additional counter-arguments in 
defence of an application, can and often do arise during the course of a hearing. 
By no means, therefore, do we expect that the respective written submissions will 
necessarily embrace all the factors involved. But that is no reason why, as some- 

‘times happens, virtually no reasons are advanced in the application form for the 
‘submission of the application; or, in the case of objections, little or no attempt is 
made to state the specific grounds on which the objection is based. We, and 
potential objectors, are entitled to know ab initio what purpose'a proposed 
service is intended to serve. Similarly, in the case of objections, a mere reproduc- 
tion of all the possible grounds of objection arising from Section 2 (2) of the Act 
may leave a comfortable freedom of selection on the day, but is patently unfair 
to the applicant and not helpful to us. 


16. It is our view that the requirements of the normal procedure, in asking 
for a concise indication, in the case of applications, of the existing or potential 
need or demand for the proposed service and a concise statement, in the case 
of objections, of the grounds on which the objection is based are essentially 
reasonable; and we cannot be expected to countenance non-compliance with 
these requirements which, in the generality of cases, seems to result not so much 
from any intrinsic difficulty as from an absence of any real effort to comply. In 
voicing this criticism we should like to make it clear that it is only a minority of 
cases to which reference is intended; and we do not mean to imply that, for the 
most part, applicants and objectors do not co-operate fully in facilitating the 
discharge of our task. 


“* DUPLICATE ” APPLICATIONS 

17. During the year we heard a small number of applications for inclusive 
tour services which virtually duplicated applications we had already refused and 
were therefore, in effect, appeals against our decisions. In two cases, for special 
reasons, we granted the later applications; and, if only on this account, we can 
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ALTA EMENT 8 


Ithas been determined by the Commission that these proceedings 
involve issues of general transportation importance, Thus, under 
the provisions of Section 1.101 of the General Rules of Practice, 
parties of record dissatisfied with the decision may file a petition 
for reconsideration by the Commission. 


Served Oct. 14, 1964 
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THE GREYHOUND CORPORATION v. MORGAN 
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This case was decided by Division 1 of the Inter- 
state Commerce Commission, and is reported at 

96 Motor Carrier Cases 112. The shopping tour 
and bingo phases of the case were taken to the 
full Commission on motion for reconsideration, 
and were affirmed so far as is relevant here, 

100 M.C.C, 453 (1966). 


No. MC-C-4069! 


‘THE GREYHOUND CORPORATION v. MORGAN 
y THOMAS EDWARDS) : a 


Decided September 24, 1964 


1. In No. MC-C-4069, defendant broker found (a) not shown to have op- 
erated beyond the scope of his license in arranging 1-day tours to 
hockey games, flower shows, ice follies, and other special events, 
and (6) to have violated section 211(a) of the Interstate Commerce 
Act in arranging 1-day shopping tours. Cease and desist orderen- 
tered. 

2. In No. MC-C-3884, defendant broker found not shown to have violated 
section 211(a) of the act in arranging for the transportation of bin- 
go tour groups between Milwaukee, Wis., on the onc hand, and, on 
the other, Fox Lake, McHenry, and Zion, Ill. Defendant Badger 
Coaches, Inc., found not shown to have engaged in operations in 
violation of sections 206(a) and 208(c) of the act. Complaint dis- 
missed, 


Robert J. Bernard, James C. Hardman and Charles W. Singer 
for complainant in both proceedings. 

Drew L. Carraway, L. C. Major, Jr., and D. W. Markham for in- 
terveners in support of the complaint in No. MC-C-4069. 

James B. Dwyer, Gordon Allison Phillips, John R. Sims, Jr., 
and James E. Wilson for defendant in No. MC-C-4069. 

Adolph J. Bieberstein, Paul C. Gartake, and William C. Dineen 
for defendants in No. MC-C-3884. 


REPORT OF THE COMMISSION 
DIVISION 1, COMMISSIONERS HUTCHINSON, WEBB, AND BUSH 


Irhis report also embraces No. MC-C-3884, The Greyhound Corporation v. 
Clayton Wery, d/b/a Wery Travel Service and Badger Coaches, Inc. 
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The examiner found that the tours arranged by the defendant 
were bona fide charter groups and that the operations of the 
defendant had not been shown to be unlawful except in one respect. 
The examiner found that the defendant had failed to comply with 
the Commission’s requirement that each tour patron must 
designate, in writing, the broker as an agent of the tour group for 
the purpose of arranging transportation. Accordingly, the exam- 
iner recommended that the defendant be ordered to comply with 
that requirement. By letter dated October 25, 1963, the Commis- 
sion was advised by the defendant that he now obtains from his 
tour patrons a designation of himself as their agent for the 
purpose of arranging transportation. It appears, therefore, that 
the defendant has fully complied with the order recommended by 
the examiner. 


NO. MC-C-3884 


Exceptions to the order recommended by the joint board were 
filed separately by each defendant, and complainant replied. Our 
conclusions differ from those reached by the board. 

By complaint filed July 20, 1962, The Greyhound Corporation, 
a common carrier of passengers in Wisconsin and Illinois,4 
alleges that defendant Clayton Wery, doing business as Wery 
Travel Service, a passenger broxer at Milwaukee, Wis., arranges 
for the transportation of passengers on a per .capita fare basis 
between Milwaukee, Wis., and Fox Lake, Zion, and McHenry, 
Ill., utilizing the services of defendant Badger Coaches, Inc.; 
that the, passengers involved do not constitute bona fide charter 
groups but are individuals who are provided only an expedited 
transportation service; that such service is performed so fre- 
quently as to constitute a regularly scheduled or nonscheduled 
service in violation of sections 206(a) and 208(c) of the act 
and of section 178.6 of the Commission’s regulations governing 


408 No. MC-1501 (Sub-No. 263), Greyhound Corp. Extension—Special Op- 
erations, Illinois (not printed). decided July 10, 1963, the Operating Rights 
Review Board found that the complainant was authorized to serve Zion, 
Tll., a3 a service point on its regular route- between Milwaukee and Chicago. 
The Operating Rights Review Board also found that the public convenience and 
necessity required the transportation by Creyhound, over irregular routes, of 
Passengers in special round trip operations beginning and ending at Milwaukee, 
Wis., and extending to Fox Lake and McHenry, ll. This authority was granted 
on the basis of testimony by residents of Milwaukee that they required bus 
service to attend bingo games in northern Niinois in addition to the services 
rendered jointly by Badger and Wery, 
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special or chartered parties by common carrier (49 CFR 178.6); 
that the arranging of such groups by Wery is without authority in 
violation of section 211(a); and that an order should be entered 
requiring the defendants to cease and desist from the violations 
of the act complained of. 

The board found that the transportation of passengers as 
arranged by defendant Wery on an individual ticket basis and 
performed by defendant Badger are services not authorized 
under defendants’ respective authorities, and recommended the 
entry of a cease and desist order. On exceptions, Wery contends 
that his broker’s license authorizes him to arrange for the 
transportation of passengers in charter service between the con- 
sidered points, and that the joint board erred in finding that the 
services of the defendants were not arranged and performed 
for a bona fide charter group. In its exceptions defendant 
Badger contends that the challenged operations involve bona 
fide charter parties and are lawful inasmuch as the passengers 
have a community of interest and the fares paid'by them cover 
more than bare transportation. - 

In reply, Greyhound contends that the challenged operations 
are in substance a regular-route or special operation, and that 
the persons to whom the defendant Wery sells tickets do not con- 
stitute a bona fide charter group. 

The evidence, the board’s recommendation, the exceptions, 
and the reply have been considered. We find the statement of 
facts in the board’s report to be correct in all material respects, 
and, except as modified herein, we adopt it as our own. 

Wery is licensed to operate as a broker in arranging for the 
transportation of (1) passengers and their baggage, ‘in all-expense 
tours, beginning and ending at Milwaukee, Wis., and extending 
to all points in the United States, and (2) passengers and their 
baggage, in regular-route and special operations by common 
carrier by motor vehicle, between points in the United States, 
including Alaska and Hawaii. The challenged tours originate at 
the Southgate Shopping Center in Milwaukee and consist of 
passengers who attend bingo games at three points in northern 
Illinois. The tours are formed by soliciting the patronage of 
passengers on previous tours and by telephone. Passengers 
are assigned buses and seats according to the priority of their 
reservations. 

Defendant Wery or one of his employees is present when the 
bus or buses are loaded at Milwaukee. Fares are collected by 

96 M.C.C. 
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WEBB, Vice Chairman: 

These proceedings involve the same complainant, but are the 
subject of separate records and separate recommended reports. 
However, the issues in the two proceedings are related and will 
be determined here in a single report. 


NO. MC-C-4069 


The modified procedure was followed. Exceptions to the order 
recommended by the examiner were filed by complainant and inter- 
veners,2 and defendant replied. Our conclusions differ in part 
from those recommended. 

By complaint filed March 14, 1963, The Greyhound Corporation 
of Chicago, Ill., alleges that defendant, Morgan Thomas Edwards, 
doing business as Morg Edwards Excursions, of Erie, Pa., a 
licensed broker, has arranged for the transportation of groups 
of passengers on 1-day shopping tours and other 1-day excur- 
sions in violation of section 211(a) of the Interstate Commerce 
Act, and further that the defendant has arranged for the transpor- 
tation of passengers with carriers who lack appropriate operating 
authority. The exceptants listed in footnote 2 intervened in 
Support of the complaint. 

Exceptants assert that defendant has operated beyond the scope 
of his license in employing the services of motor carriers, 
whose authority to transport passengers is limited to charter 
service, for the transportation of groups on tours which begin 
and end on the same day. They contend that the tours arranged 
by the defendant do not involve any substantial nontransportation 
feature and are competitive with the operations of regular- 
route carriers; that the trips are short and no points of interest 
axe shown, that the tours arranged by applicant are not bona fide 
all-expense tours, as there is no community of interest within 
the group other than a desire for expeditious transportation 
between certain specific points; and that an order should be 
entered requiring defendant to cease and desist from the 
violations complained of. 

In reply, defendant maintains that there is no statute, regula- 
tion, or decision which prohibits brokers from using the services 
of carriers possessing charter authority for tours of less than 
24 hours’ duration; that his license is not restricted to sight- 
ae SE 


National Bus Traffic Association, Inc., Adirondack Trailways, Safeway 
Teailways, Virginia Trailways, Trailways of Now England, Inc., Capitol Trail- 
ways, and Vermont Transit Co., Ine. 
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seeing and scenic tours; and that the various tours which he 
offers at irregular intervals do not constitute bare transportation 
and are not competitive with the operations of regular-route 
passenger carriers. 

The evidence, the examiner’s recommendation, the exceptions, 
and the reply have been considered. We find the statement of 
facts in the examiner’s report to be correct in all material re- 
spects, and we adopt it as our own. The essential facts will be 
repeated here only to the extent necessary for clarity of dis- 
cussion. 

The defendant holds a license to engage in operations as a 
broker of passengers and their baggage, in special and charter 
operations, beginning and ending at Erie and extending to points 
in California, Florida, Ilinois, Kentucky, New York, Ohio, 
Pennsylvania, and the District of Columbia, and is authorized 
to engage in the above-specified operations as a broker at 
Erie. He sells tickets at nine locations in Erie. The evidence 
shows that defendant has arranged a number of tours, mainly 
on weekends between November 1962 and July 1963. Two types 
of tours are specifically challenged by the complainant. First, 
defendant has arranged shopping tours to Cleveland. These 
tours were advertised in a daily newspaper, and the “‘trans- 
portation cost’’ listed as $5.50. Passengers who | purchased 
tickets were not required to give their name and address or to 
sign any documents. On the shopping tour arrangedfor December 
1, 1962, a total of 213 passengers boarded 6 buses. The buses 
traveled over Interstate Highway 90 to Cleveland, and no points 
of interest were described during the trip. Passengers were 
given a luncheon ticket which allowed them a 75-cent discount 
at a restaurant in Cleveland. 

The second type of tour is exemplified by hockey excursions 
to Buffalo, N. Y. The price of these tours was $12, which included 
transportation, a reserved seat to the game, and dinner at the 
Hotel Buffalo.3 

Other 1-day all-expense tours as to which specific proof was 
offered were the Morg Edwards Ice Capades Excursion to Buffalo 
advertised at $9.50 which included transportation and ‘fa reserved 
seat in the red section,’’ and a professional football game in 
Cleveland between the Cleveland Browns and Pittsburgh Steelers. 
The total cost of the latter tour, which included transportation and 
a reserved seat for the game, was $11.50. 

Son one occasion, a passenger was permitted to exclude the dinner, costing 


hia trip to be reduced by $3. 
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Wery after the passengers are seated in the bus. All passengers 
upon entering the bus are given a ticket, which is reproduced in 
the appendix hereto. The passenger writes his name on one- 
half of the ticket. Shortly before departure, defendant Wery or 
his representative collects the fare and the half of the ticket upon 
which the passenger’s name and address is written. That. 
portion of the ticket is then placed in a box and the passenger 
whose ticket is drawn therefrom receives a free admission to 
the bingo hall at McHenry. The defendant will not accept the fare 
unless the passenger signs and delivers the ticket which purport- 
edly appoints Wery as his agent to procure charter bus service. 
Passengers are also given a certificate which, if punched 36 times, 
entitles them to a free ride to McHenry on certain days of the 
week. Ordinarily, passengers are assigned particular seats for 
travel to and from the bingo games because some of them insist 
upon certain seats for good luck. 

The tickets sold by the defendant Wery donot include admission 
to the bingo games nor do they include meals. However, Wery 
does provide umbrellas in inclement weather, and notifies opera- 
tors of the games of the number of tour patrons expected so that 
sufficient food will be available at destination. The defendant 
does not ordinarily accompany the tour. Wery pays .Badger for 
use of the bus at the regular charter rate. 

Defendant Badger holds authority to operate as a motor common 
carrier of passengers, over regular routes, between Milwaukee 
and Madison, Wis. It asserts the right to transport passengers 
from Milwaukee to the bingo games in northern Illinois under the 
incidental charter authority conferred by section 208(c) of the 
Interstate Commerce Act. Badger furnished buses and drivers 
and transported the bingo patrons to McHenry on Fridays and 
Sundays from April through November 1962, except for the month 
of August; to Fox Lake on Thursdays, prior to July 1962; and to 
Zion occasionally on Wednesdays, prior to August 1962. The 
traveltime is from 1 to 1-1/2 hours in each direction beginning 
and ending on the same day. Although the buses are chartered to 
Wery, Badger has not inquired about how the groups are formed. 
Badger’s drivers are instructed to render as much help as 
possible to persons using its charter service, butthere have been 
only a few occasions when its drivers have collected fares for 
Wery. 
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DISCUSSION AND CONCLUSIONS 


Briefly stated, these proceedings present the following question: 
may a broker, through the sale of tickets to the general public, 
assemble a group of passengers for trips of 1 day or less to 
shop, to attend athletic or other special events, or to play bingo, 
and may he arrange for their transportation by a carrier holding 
only charter authority? This question has not heretofore been 
squarely presented to the Commission. The basic problem 
involved is that of delineating the proper sphere .of activity 
by carriers authorized to perform different types of passenger 
transportation. 

There are three types of authorized motor carrier passenger 
service, regular-route, special operations, and charter. The 
regular-route carriers provide a scheduled service at allauthor- 
ized points on their routes irrespective of fluctuations in demand. 
This is the service upon which the general public primarily 
relies. The right to engage in charter operations ‘is derived 
either from specific authorization by the Commission or in- 
cidentally under section 208(c) of the act as the result of a grant 
of regular-route authority. Carriers possessing certificated, 
as distinguished from incidental charter rights, may perform 
a regular charter service but all charter bus operators are pro- 
hibited by rule VI of Regulations, Special or Chartered Party 
Service, 29 M.C.C. 25, 49, from transporting “‘passengers to 
whom individual tickets have been sold or with whom separate and 
individual transportation arrangements have been made.” “Special 
operations’’ is a catchall classification for service. which is 
neither regular-route nor charter. Carriers engaging in “‘special 
operations’’ sel] tickets to the general public, which charter bus 
Operators are forbidden to do, and perform a service which, 
because of its irregular nature, cannot beclassifiedas a regular- 
route operation. 

The three types of motor carrier passenger service noted 
above are not significantly competitive with one another. And, 
in the early years of regulation, the activities of brokers of 
passengers introduced no new competitive factor. Brokers may 
arrange for the transportation of preformed groups by. engaging 
the services of carriers authorized to conduct charter operations. 
Brokers may arrange for transportation on an individual fare 


basis by utilizing the services of carriers authorized to conduct 
96 M.C.C. 
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regular-route or special operations. The competitive balance 
among the three classes of carriers was threatened, however, 
by the. claim that a broker may sell tickets to the general public 
and arrange for the transportation of his patrons by a charter 
bus operator. 

The interposition of a broker between the charter bus operator 
and the general public created the possibility of intense, unfore- 
seen, and unwarranted competition between carriers authorized 
to engage in regular-route operations and those authorized to 
conduct only charter operations. In other words, if brokers 
could create bona fide charter groups merely by the sale of 
tickets on an individual fare basis, they could enable charter 
Operators to compete for the most lucrative traffic of regular- 
route carriers but without the former assuming many of the 
burdens imposed upon the latter for the benefit of the general 
public.. In essence, this was the regulatory problem posed in 
the Tauck Tours litigation. Tauck Tours, Inc., Extension—New 
York, N. Y., 49 M.C.C. 491, 52 M.C.C. 373, 54 M.C.C. 291, 63 
M.C.C. 493, action to set aside dismissed, National Bus Traffic 
Association, Inc., v. United States, 143 F, Supp. 689 (D. N.J., 1956), 
aff’d., 352 U.S. 1020. 

Division 5, in the original report in the Tauck Tours case, 
phrased the issue as follows: ‘whether these carriers charter 
bus operators7, which lack the authority to conduct in their own 
names Operations of the type here considered fall-expense tours 
sold on an individual fare basis/, may nevertheless conduct such 
Operations merely by reason of the intervention of a broker and 
the making of a group contract with him.’’ 49 M.C.C. at page 
497. The division answered this question in the negative and 
provided the following explanation: 


If so, then much of our attempt at regulation in the field of motor passenger 
carriers must largely be held for naught, at least insofar as concerns the regu- 
lar-route carriers, which collectively form the backbone of the motor trans- 
portation of passengers, For example, consider the case of a large mass- 
transportation carrier holding a certificate authorizing the transportation of 
passengers over a regular route between New York City and Jersey City, 
N.J., and operating several hundred busses, a great many of which are not in 
use over week ends or on holidays. It may not sell individual tickets in its 
own name except for travel between points on its authorized route, However, 
through the medium of a broker utilizing the charter devise which applicant 
would have us approve, such a carrier could operate between New York 
and any point in the country, over any route, providing individual transportation 
sold by the broker at his New YorkCity ticket office. The broker could advere 
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tise week-end service between such mass-movement points as NewYork and 
Atlantic City, NJ, and sell such transportation at any rate he chose, without 
publishing such rate, and the carrier could provide enough vehicles completely 
to demoralize existing New York-Atlantic City regular-route services. Thus 
the carrier’s certificate authorizing operation between New York and Jersey 
City loses jts definitive or limiting character and the protection against 
unbridled competition, which the act 3S intended to afford to the existing New 
York-Atlantic City carriers, becomes a mockery. £49 M.C.C, at page 497./ 


Although the division on reconsideration, and later the Com- 
mission. reached a different result, it was recognized that the 
intervention of a proker, in the manner proposed ‘Gs fraught with 
some danger tO the passenger carrier industry.” 52 M.C.C. at 
page 376, Specifically. division 5 pointed out in its report on 
reconsideration that the Commission would not approve any ar- 
yangement between a broker and a charter bus operator in which 
“there does not exist any community of interest among these 
persons fvour patrons / other than a desire for transportation 
between identical points. Such a group does not constitute a bona 
fide charter party.” 52 M.C.C, at page 376. That report then 
proceeded immediately tO explain why the ali-expense tours 
proposed by the broker-applicant could be regarded as a service 
performed for legitimate charter groups. The division said: 


Here, for example, tour lasting in most 
instances sor several days an ansporta- 
tion, including the services of a © 

applicant. The group 0 re participating in 

they may not know each tour is organized, still have more 
than just a mere desire to travel betwe e points. They are partici- 
pants in a group which will maintain its iden determined 
period of time, be under the direction of a guide, and en, stantially 
identical accommodations and experiences, (92 M.C.C, at page '376,/ 


On reconsideration, the Commission emphasized that the non- 
transportation features of the proposed tours were significant, 
citing the fact that tour patrons would be entitled “oq all related 
accommodations such as meals, lodging, amusement, and admis- 
sion to points of interest,” with all details of itineraries being 
handled by 4 “our conductor Or guide.” 54 M.C.C:; at page 292. 
The entire Commission, like division 5 in its report on recon- 
sideration, observed that: “A tour organized by applicant lasts 
in many instances for several days during which period the group 
travels together and collectively share other accommodations and 
pleasures the same as any preformed group.” 54 M.C.C. at page 
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302. The Commission then made clear that its approval of the 
tour operations in question was based also upon its conclusion 
that such operations would not be competitive with regular-route 
service. The Commission said: 


We do not mean to imply that every proposed operation as a broker of trans- 
portation of passengers in all-expense tours would necessarily be wholesome 
and in the public interest, but we are not convinced that there is anything 
unlawful In the described method of operation or that applicant’s proposed 
operation would be materially detrimental to interveners or be in any way 
inconsistent with the public interest or the national transportation policy. Le 
M.C.C, at page 3067 


On appeal, the court dismissed the action toset aside the Com- 
mission’s order. Judge Hartshorne in his concurring opinion 
summarized the basic regulatory problem as follows; 


The purpose of the statute was of course to protect both the public and the bus 
transportation industry throughout the country, but to prevent the various 
branches of the industry from inequitably interfering with each other, This 
group sightseeing industry so differs in nature from mere individual transporta- 
tion, that the one does not inequitably interfere with the other, But when an alle 
expense paid sightsceing tour becomes in reality mere ordinary transporta- 
tion, so as to affect Inequitably regularly scheduled Operations, the Commission 
and this Court in the past has not hesitated to effectuate the intent of the Act 
and prevent its violation. [43 F. Supp. at page 6977 


In short, the Tauck Tours case created an exception to the gen- 
eral rule that the type of passenger traffic generated by a broker 
must be provided by a carrier authorized to perform that type of 
transportation service. However, as indicated by the excerpts 
from the Tauck Tours reports set forth above, the Commission 
carefully limited its findings to the particular tour services in 
question and painstakingly circumscribed the scope of the excep- 
tion. 

In No. MC-C-4069, the examiner, in finding that the shopping 
and other tours promoted by the defendant were not shown to be 
unlawful, relied primarily upon the following statement appearing 
in the report of the Commission on oral argumeat in the Tauck 
Tours case: 


We are convinced that sightseeing groups, skilng groups, groups traveling to 
attend some athletic, social, religious, musical, or theatrical event, and other 
Uke groups are bona tide groupsonbehalfof which a group contract for charter 
transportation can properly be made Subject to the conditions set forth in the 
prior report on reconsideration, whether organized by applicant or preformed 
by some one else. /84 M.C.C, at page 3037 
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The above language, in the opinion of the examiner, clearly 
indicated that the Commission did not intend to exclude other like 
groups in addition to those enumerated, including groups assembled 
for trips of 1 day or less. We are convinced that the statement 
quoted above does not accurately portray the purpose or effect of 
the Commission’s decision in the Tauck Tours case. In fact, the 
statement, considered apart from its context, is misleading. 

We conclude, therefore, that the lawfulness of all-expense 
tours of the type involved inthese proceedings was not determined 
in the Tauck Tours case. We must decide here whether the 
exception to the general rule recognized in Tauck Tours should be 
extended to any or all of the defendants’ tour services. 


THE SHOPPING TOURS IN NO. MC-C-4069 


If the Commission were to find that the defendant Edwards law- 
fully may assemble and arrange charter bus service for shoppers 
in the manner described above, virtually every safeguard erected 
in the Tauck Tours case for the protection of regular-route car- 
riers and the general public they serve would be destroyed. Such 
a finding, by logical extension, would permit unbridied and destruc- 
tive competition between carriers holding only charter authority 
and those authorized to conduct regular-route operations. 

No significant community of interest exists among the patrons 
of Edwards’ shopping tours. Considered as a group, Edwards’ 
patrons do not shop together, eat together, visit the same stores, 
or share any specific, common experience. The only! common 
bond, other than a desire for transportation between Erie and 
Cleveland, is a generalized ostensible purpose to shop at un- 
identified stores in Cleveland. The only nontransportation feature 
of the shopping tours is a 75-cent luncheon ticket. 

The shopping tours, in one instance requiring six buses, leave 
Erie at 7:30 a.m., arrive at a downtown Cleveland department 
store at about 10:15 a.m., and leave Cleveland at 6p.m. Itis 
clear that this transportation service would be attractive tc many 
residents of Erie desiring to spend a day ir Cleveland for busi- 
ness, recreational, or a variety of reasons other than shopping in 
a larger city. Thus, if the shopping tour service of the defendant 
were found to be lawful, there would be no logical ground for 
condemning l-day business tours arranged by brokers and per- 
formed by charter bus operators. And, as pointed out by inter- 


veners, brokers and charter bus operators by the simple expedient 
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of providing a luncheon ticket at a restaurant chain, could offer 
“tall-expense’’ commuter tours, leaving the less profitable off- 
peak traffic to the regular-route carriers of passengers. 

The possibility of such competition between regular-route car- 
riers and those authorized to engage in charter operations has not 
been considered by the Commission in passing upon applications 
for charter authority or for broker licenses. Nor do we believe 
that such competition was envisioned by the Congress when it 
provided in section 208(c) of the act for incidental charter 
authority. Clearly, the new competition which would be inspired 
by Commission approval of 1-day shopping and similar tours 
would be inconsistent with the Commission’s duty under the 
national transportation policy to regulate fairly and impartially. 
Regular-route service must be provided in fair weather and foul 
and must be provided at designated points and at times when the 
traffic may be light. On the other hand, the rendition of service 
under incidental charter authority is permissive., Auch In{er- 
Borough Transil Co. Ewtension—22 States, 88 M.C.C. 455, 459. 
For the reasons set forth above, we conclude that the shopping 
tours arranged by the defendant are not authorized by his license. 


THE JHIOCKEY ‘TOURS IN No. MC-C-4069 


Unlike the defendant’s shopping tours, his hockey excursions, 
because of the significant nontransportation features involved, 
would not be attractive to persons desiring transportation and 
having no interest in the advertised purpose of the tour. in other 
words, it is inconceivable that any significant number of persons 
desiring round trip transportation between Erie and Buffalo tor 
other purposes would pay for the unexercised privilege of eating 
with hockey fans and sitting with them at the game. As previously 
noted, however, the defendant on one occasion permitted a tour 
patron to forego the meal and to pay a correspondingly lower 
charge. We take this opportunity to warn the defendant that the 
elimination of this nontransportation feature of the tour upon 
request might lead to a finding in some future proceeding that 
the arrangement of such tours exceeds the scope of his authority. 
Although the defendant provides no meal in connection with his 
pro football tours, the cost of football tickets is greater than the 
cost of hockey tickets. 

Unlike the shopping tours previously discussed, a strong com- 
munity of interest appears to exist among the hockey tour patrons. 
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At least the complainant has failed to show the absence of such a 
community of interest. Apparently, the patrons eat together, sit 
together at the game, and throughout the entire trip share a com- 
mon experience which, except for its duration, is essentially the 
same as the community of interests found to exist in the Tauck 
Tours case. 

Of course, the defendant’s hockey tours and the complainant’s 
regular-route service are not wholly noncompetitive. Regular- 
route carriers provide intercity transportation for persons 
desiring to attend athletic events. The complainant has failed to 
show, however, that the defendant’s hockey tours have diverted 
any traffic, or that the defendant is merely satisfying, rather 
than generating, a desire on the part of Erie residents to witness 
hockey games in Buffalo. Subject to the admonition set forth 
above, we conclude that the defendant is authorized to arrange for 
the all-expense hockey tours in question. 

The complainant failed to adduce specific evidence: respecting 
the defendant’s all-expense tours to ice follies, flower shows, 
football games, and other special events. Thus, the arrangement 
of these tours by the defendant has not been shown to be unlawful. 


THE BINGO TouRS IN NO. MC-C-3884 


Unlike the shopping tours involved in No. MC-C-4069, a strong 
and specific community of interest exists among the defendant 
Wery’s tour patrons. Their common bond is the urgeito partici- 
pate ina game of chance held ata particular time and place. There 
can be no doubt that the bingo players share a common expericnce 
other than a desire for transportation between identical points. 

In addition to the existence of strong and specific community 
of interest among the tour patrons, the complainant has failed to 
show that the operations of the defendants pose any; significant 
threat to the operations of regular-route carriers of passengers. 
Moreover, the evidence of record suggests that the possibility of 
any such injury is extremely remote. The round trip bingo tours 
offered by Wery in coajunction with Badger involve a type of 
transportation which regular-route carriers ordinarily do not 
provide. The tours are not conducted daily and ona regular 
basis, and the destination varies. The irregular nature of the 
transportation service is indicated by the fact rhatthe complainant 
recently applied for and received irregular-route, special opera- 


tions authority to transport bingo players from Milwaukee to Fox 
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Lake and McHenry and return. It is conceivable, of course, that 
a few residents of Milwaukee might join the tours for purposes 
other than bingo, but the complainant has not shown that this has 
occurred and, in view of all thefacts and circumstances disclosed 
by the record, we think it highly improbable. 

The lawfulness of the bingo tours presents a close question 
because no nontransportation service is provided other than 
advising the operators of the games of thenumber of tour patrons 
who will be present. The price of the tour does not include a 
meal or a ticket to the games. Apparently, the patrons do not 
desire such ancillary service. However, the general requirement 
of significant nontransportation features is designed to make 
certain that all~expense tours actually involve a strong community 
of interest among the patrons, andthatsuchtours are not likely to 
divert traffic from regular-route carriers of passengers. Under 
the circumstances shown to exist here, we do not believe that any 
useful purpose would be served by conditioning the legality of the 
bingo tours upon the offering of meals and admission tickets. We 
find, therefore, that the tour services of the defendant Wery and 
the operations of defendant Badger have not been shown to be 
unlawful. 


FINDINGS 


In No. MC-C-4069, we find that defendant Morgan Thomas 
Edwards, doing business as Morg Edwards Excursions, has been 
violating the provisions of section 211(a) of the Interstate Com- 
merce Act by arranging certain transportation of passengers in 
interstate or foreign commerce by carriers which lack appropriate 
operating authority. Anorderwill be entered requiring the defend- 
ant to cease and desist forthwith, and thereafter to abstain, from 
Participation in operations of the character of those described 
herein as 1-day shopping tours, herein found to be unlawful. We 
further find that defendant has not been shown to be violating the 
provisions of section 211(a) of the act by arranging for the trans- 
portation of certain tours to hockey games, flower shows, ice 
follies, and other special events. 

In No. MC-C-3884, we find that defendant Clayton Wery, doing 
business as Wery Travel Service, has not been shown to be violat- 
ing the provisions of section 211(a) of the act by arranging for the 
transportation of certain bingo tour groups and that defendant 
Badger Coaches, Inc., has not been shown to be Operating as a 
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common, carrier by motor vehicle, in interstate or foreign com- 
merce,'in violation of sections 206(a) and 208(c) in the providing of 
transportation for such bingo tour groups, and that the complaint 
should be dismissed. An appropriate order will :be entered. 


APPENDIX 


Information on ticket presented to passengers on bus 


J : | 
‘') Bearer of this ticket has paid for Holder of this | 


ticket expressly 
authorizes Wery | 
Travel Service to 
act as his or her 
agent to procure 
Charter | Motor 

Carrier Service 


transportation for one person on 
this chartered bus. 


Wery 


ance of the trans- 
portation involved, 


Name iz 


Address 


' 1827 West Morgan Avenue 
Milwaukee 21, Wisconsin 


City State 


J 
1 
' 
' 
' 
tf 
' 
‘ 
1 
' 
Travel Service ‘ for the perform- 
' 
‘ 
' 
‘ 
' 
1 
' 
‘ 
‘ 
' 
‘ 


The reverse side of the stub on the left reads the same as the stub on the 


right and vice versa, 
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